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Chicago Bar Takes Unusual Step 


Review of Recent Supreme 


Court Decisions 
By EDGAR BRONSON TOLMAN 
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Civil Law Theory and Common 


Law Practice ‘ 
By JOHN BARKER WAITE 





Reasons For Joining The Amer- 
ican Bar Association 


Judicial Execution by Burning 
at Stake 


By WILLIAM RENWICK RIDDELL 
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A FEW FACTS ABOUT 
THE TRAVELERS 





{The people of the United 
States began in 1864 insuring 
themselves in The Travelers 
against financial loss due to acci 
dent. At that time The Travel- 
ers was the only company writ- 
ing that form of protection, which 
is now so common. 


{More than twice as many busi- 
ness and professional men are 
protected by Travelers Accident 
Policies than by those of any 
othercompany. For this protec- 
tion they paid The Travelers 
$10,848,862.52 in 1928. 
{Travelers Life Insurance has 
been since 1865 the choice of 
those who appreciated guaran- 
teed low-cost insurance. 


Over four and one-half billion 


ravelers 
Hartford ~ Connecticut 


any other company. Business 
men paid $45,470,453.16 for this 
protection. 


* More than 68,000 employers of 
labor are insured under Travel- 
ers compensation policies 


“To assist policyholders in ac 
cident and fire prevention efforts, 
The Travelers maintains an En- 
gineering and Inspection Divi- 
sion with a personnel numbering 
690. Since the establishment of 
this division the Companies have 
expended in such service $22,- 
502,724. In 1928 alone, 472,529 
inspections were made. 





“The Travelers is deservedly 
popular among business men who 
need the protection of Burglary, 
Boiler and Plate Glass insurance. 





dollars for future delivery has 
been arranged through Life In- 


surance in The Travelers. THE LARGEST MUI 
INSURANCE (¢ 
IN THE WORLD 


{When you buy your Automo- 
bile Liability and Property Dam- 
age Insurance in The Travelers, 





GANIZATION 


“More than 40,000 agents and 
brokers have chosen The Travel- 
ers as the company in which 
to insure their clients. Travel- 
ers Accident Tickets may be 
purchased from 5,000 Accident 


TIPLE-LINE 








you are in company with the 
largest group of motorists in- 
sured by any company. They 
paid $23,587,004.19 in 1928 for 54°7, more Automobile 
Liability and Property Damage than that issued by any 
other company. 


“More employers have chosen The Travelers for the 
many forms of employer-employee insurance than have 
chosen any other company. 


‘The employers of 967,254 people have selected The 
Travelers to insure their employees for $1,313,246,500 
of Group Life Insurance, in effect January 1, 1929. 


{Contracts for 67°; more Liability and Compensation 
insurance are in force with The Travelers than with 


Ticket agents. 

“To serve policyholders prompt- 
ly and efficiently, no matter where they may be, The 
Travelers has established throughout the United States 
and Canada, 214 main claim service offices. Over 
1,600 people devote their time to this service. Over 
936,000 bank drafts and checks for policy benefits 
were issued in 1928. The total paid to policyholders 
or their beneficiaries to date is $735,186,736. 
© The total income of The Travelers Companies in 1928 
was $207,398,094.51, of which $180,460,463.51 was 
paid by policyholders for the protection of Travelers 
multiple lines. 





FINANCIAL CONDITION JANUARY 1, 1929 


THe TRAVE! 


RS THe TRAVELERS Tue TRAVELERS Frri 


INSURANCE COMPANY INDEMNITY COMPANY INSURANCE COMPANY 


Assets pe Meo os 
Reserves and all other Liabilities . 


Capital 


Surplus as regards Policyholders 


THE TRAVELERS 


HARTFORD, 


$553,857, 160 
510,803,736 
17,500,000 
43,053,424 


$14,598,564 
10,182,044 
2,000,000 
4,416,320 


$20,601,807 
12,211,472 
3,000,000 
8,390,335 


CONNECTICUT 
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There Is No Substitute for Experience 


In taking care of the many and important details for a lawyer in the incorporation or quali- 
fication of a company, or in the amendment of its certificate—seeing that no step is overlooked, 
no matter what the haste, no time-limit overstepped, no requirement omitted—nothing can take 
the place « 


Performing those duties for members of the bar has been a function of The Corporation Trust 
Company for tl 


Out of that long experience has evolved the comprehensive organization and highly trained 
personnel maintained by this company; the system of checks and counter-checks rigidly fol- 
lowed, and the scale of prices charged the client, through its attorney, for the work done. 


! it such duties with 
cheaper faciliti yr with less com- 


sic mantel highly waned pesson. THE; CORPORATION TRUST: COMPANY 
nel, or on a less certain and or 120 Broadway, New York 
ly worked out basis of charges, woul : : 
ly worked o eh. sq see 3 Affiliated with 
mean ould t heip but mean—trust- ; 
ing to luck somewhere alon line The Corporation Trust Company Spstem 
of the work 1S Exchange Place, Jersey City 
Combined Assets a Million Dollars 

' Chicago, 112 W. Adams Street Philadelphia, Fidelity- Phila. Tr. Bldg 
corporate ructure isa thing not many Pittsburgh, Oliver Bldg. Boston, Atlantic Nat'l. Bk. Bldg. 

. "4 , . ae : Washington, 815 15th Street N. W (Corporation Registration Co.) 
lawyers 11Ke » confide to another's Los Angeles, Security Bldg St. Louis, Fed. Com. Trust Bldg. 
rood luc k Tha is W h Vv The Cor pe ra Cleveland, Union Trust Bldg Detroit, Dime Sav. Bank Bldg. 

5, a. - wpa ‘Th rt ; : Kansas City, R. A. Long Bldg Minneapolis, Security Bldg. 

tion Trust mpanys name appears San Francisco, Mills Bidg. Camden, N. J., 328 Market St. 
‘ith such 1 ethan “in the certificates Atlanta, Healey Bldg Albany Agency, 180 State Street 

wi n such Tes ; . yo 4, e1 . cate Portland, Me., 281 St. John St Buffalo Agency, Ellicott Sq. Bidg. 

or incorporat I rT uaiincation pa- and 


£ +} wT nie roaniz7 Thy > . P 
ETS, OF THE ¢ pan ganized by the The Corporation Crust Companp of America 
most experienced attorne} 7 West Tenth Street, Wilmington, Delaware 


idness of the client’s 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 274 Volumes of Original Official Edition (Re rint) Now Available 
in Compact Form Requiring Only Two Book Case Units 











Price 


Reduced 


le a , = . a . 
$271.26 peesesy $3. ite s 
sso LEP Peeees tLe oe 
Down i, SI5ee Zz g a = a3 | SPACE Oficial ation 


and 
$5.00 err iege ee | e8 > YEARS Think 
of it! 


Per ESSSSSLES ss) Additiona 
Month TTT TTT?) ime 

274 Volumes 
Contained in 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 








Nothing like it 
ever offered in 





the history of a 
— 99c Per Vol- 
Worth ume, or 
the Price $271.26 for 274 
as Rent Volumes 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 


paged,” contained in Two Book Case Units. 
CAUTIO N ! This is the only reprint of the Official Edition. Do not 
° Confuse it with any Cheap Edition of Unofficial Reports. 


DELIVERIES NOW BEING MADE 
Mail This Coupon Today 








The Banks Law Publishing Co. 


es ine lias Noses! |) Dien is ie aaah cal eee ONRRRORSSRREEe NS Seaneneen Kenan 192. 
Deliver a me carriage paid, a complete set of United States Supreme tion until otherwise advised. 
Court Re , Official Edition Reprint, consisting of volumes 1 to 274 All books delivered under this contract remain the property of your 


Official ition, in 29 books, at 99c per official volume, (274x99c= company or your assigns, until same are paid for. In case of my failure 

poly 25). I agree to pay for said books as follows: $5.00 with order to meet any one of said installments within 60 days after maturity, al! 
and $5.00 a month until entire amount has been paid. of said installments remaining unpaid shall, at your option, immediately 
Also enter my subscription for advance parts and bound volumes of become due and payable. 

the Reports of the United States Supreme Court, to be delivered to me as order is subject to your approval. 

issued, for which I agree to pay $6.00 per year. Continue my subscrip- 


Signed 


Address to . ee icceseueeeeunneneeders 
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President Hoover's New Policy 
H lential policy of publishing a list of 
ia endorsers of men nominated for places on 
he Feder rcuit and District Bench was orally 


ed t the White House executive offices 
\pril 18. The first list was made public in con- 


nect nominations for eleven judgeships, 
the United States Circuit Court 
of Appeal nt to the Senate on that date. This 


is attracted considerable attention 

m the press and the profession. The Bar will no 

rested in this first list of indorsers, 

ni ff many outstanding 

t] Bar and on the Bench. Judge A. Lee 

ted for District Judge, District of 

listinction of having a 

a ¢ rs. The names are taken 
m the 1 States Daily of April 20: 


Judge George T. McDermott 


r of George T. McDermott of Kansas 
ut jh ige, Tenth ircul 

i Senator from Kansas; 
urd University; Homer W. 
Robert E. Lewis, John B. Sanborn, 





~ t ges; Robert Stone, attorney, Topeka, 

é Geary County Bar Asso- 

Kans Bruce W. Sanborn, attorney, 

- \ Charles D. Shukers, president, Kansas Bar 
ence, K 

Sargent, attorne Grover Pierpont, Judge of 

Wichita, Kans.; Wichita Bar Association, by 

r ight, Judge, 39th District, 

k L. K president, Mitchell County 

Beloit, Kans 4. C. Paul, attorney, Minne- 

M ge H. Whitcomb, District Judge, Alfred 


in, State Central Committee, Topeka, Kans. 
oth, United States Circuit Judge, Minne- 


M Bronson Cutting, United States Senator from 
S. VanVa irgh, United States Circuit 
M George H. Whitcomb, George A. 


District Judges, Topeka, Karts., 





together with 68 members of the Topeka, Kans., bar, and many 
other members of the bar, officials and citizens throughout 


he States of the 10th Circuit. 
Judge O. L. Phillips 


Endorsements in favor of Orie L. Phillips of New Mexico, 
to be United States Circuit Judge, Tenth Circuit: 

S. G. Bratton, Bronson Cutting, United States Senators 
from New Mexico; O. A. Larrazolo, former United States 
Senator from New Mexico; Robert E. Lewis, William S. 
Kenyon, Arba S. VanValkenburgh, Wilbur F. Booth, United 
States Circuit Judges; John B. Sanborn, George T. McDer 
mott, J. Foster Symes, Colin Neblett, United States District 
Judges. 

Thomas B. Harlan, attorney, St. Louis, Mo.; Frank Lee, 
United States attorney, Muskogee, Okla.; William Wallace, 
Jr., former assistant attorney general, New York; J. Wirth 
Sargent, attorney, Wichita, Kans.; A. C. Paul, attorney, Minne 
apolis, Minn.; Gurney E. Newlin, president, American Bar As- 
sociation, Los Angeles, Calif.; Henry McAllister, attorney, 
Denver, Colo.; James G. McNary, Los Angeles, Calif.; George 
R. Craig, attorney, Albuquerque, N. M. 

C. J. Roberts, C. M. Botts, J. O. Seth, Frank Vallacott, 
Carl H. Gilbert, committee of the New Mexico Bar; Leslie J. 
Lyons, attorney, Kansas City, Mo.; William G Haydon, for- 
mer president of State Bar Assn., East Las Vegas, N. M.; 
R. C. Dillon, governor of New Mexico; W. H. H. Piatt, presi- 
dent, Kansas City Bar Assn, Kansas City, Mo.; Preston C. 
West, president, and 12 former presidents of the State Bar 
Assn. of Oklahoma. 

John J. Kenney, district attorney, Santa Fe, N. M.; D. E. 
Palmer, president, Shawnee Co. Bar Assn., Topeka, Kans. ; 
George H. Whitcomb, George A. Kline, Otis E. Hungate, 
judges of the District Court, with 68 members of the Topeka 
(Kans.), bar; Frank W. Parker, John C. Watson, justices of 
the Supreme Court of New Mexico; M. A. Otero, Jr., attor- 
ney general of New Mexico: and many other members of the 
bar, officials and citizens in the States of the 10th Circuit 


Judge A. K. Gardner 


Endorsers of Archibald K. Gardner for appointment as 
United States Circuit Judge, Eighth Circuit: 

James D. Elliott, United States District Judge, South 
Dakota; Frank R. Fisher, Judge of the Circuit Court; A. A. 
Chamberlain, State chairman, State Central Committee; F. G. 
Bohri, president of the Clark County Bar Association; Thomas 
Sterling, former United States Senator; Frank E. Reed, Judge 
of the District Court, Minneapolis, Minn.; E. Milligan, Re- 


publican National Committeeman, Aberdeen, S. D.; H. E. 
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Fry, Judge, District Court, Boone, Iowa; W. C. Ratcliff, Judge, 
15th Judicial District of Iowa, Red Oak, lowa; Carl G. Sher- 
wood, Presiding Judge, Supreme Court of South Dakota. 

Dwight Campbell, Judge, Supreme Court of South 
Dakota; Samuel C. Polley, N. D. Burch, Walter G. Miser, 
Howard G. Fuller, South Dakota Supreme Court Commis- 
sioners; M. Q. Sharp, Attorney General, State of South 
Dakota; W. J. Bulow, Governor of South Dakota. 

S. W. Clark, former United States Attorney, District of 
South Dakota; Charles A. Dewey, Judge, District Court, Des 
Moines, Iowa; Mathias Baldwin, Judge District Court, Minne- 
apolis, Minn.; John Nicholson, president, Codington County 
Sar Association, S. Dak.; Patrick J. Nelson, Judge, District 
Court, Dubuque, Iowa; M. E. Hutchinson, Judge, 16th Judi 
cial District of Iowa, Lake City 

Committee representing Beadle Count S. Dak., Bar 
Sherwood A, Clock, Judge of the District Court, Hampton, 
Iowa; Miles W. Newby, Judge of the District Court, Sioux 
City, Iowa; F. C. Gilchrist, chairman, Judiciary Committee 
of the State Senate, Iowa; Ralph C. Pritchard, Member of 
the Houses of Representatives, lowa; H. A. Evans, president, 
Iowa State Bar Association, and many other prominent mem 
bers of the Bar, officials and citizens in South Dakota, Iowa, 
Minnesota and other States of the 8th Circuit 


Judge J. M. Woolsey 


Endorsers of John M. Woolsey, for United States District 
Judge, Southern District of New York 

Judiciary Committee of the Association of the Bar of the 
City of New York; Charles Evans Hughes; Thomas W. Swan, 
Augustus N. Hand, Edmund Waddill, Jr.. Martin T. Manton, 
United States Circuit Judges; Thomas D. Thacher, John C 
Knox, United States District Judges; Charles D, Hilles, Wil 
liam H. Hill, H. Edmond Machold 

Frederic R. Coudert, Howard Thayer Kingsbury, Gold 
thwaite H. Dorr, William M. Evarts, Charles E. Hughes, Jr., 
Robert M. Marsh, Mark W. Maclay, Cortlandt Nicoll, Ezra 
P. Prentice, Beverly R. Robinson, Elihu Root, Jr., Kenneth M 
Spence, Henry Root Stern, all of New Yorl 


Judge F. G. Caffey 


Endorsers of Hon. Francis G. Caffey for United States 
District Judge, Southern District of New York 





Delaware Corporations 


Assistance to Lawyers in Organization — 
Registration in Foreign States 


IMPORTANT AMENDMENTS 
MARCH 22, 1929 
PAMPHLET ON REQUEST 





Digest of Delaware Corporation Law with forms for 
incorporating to lawyers on request. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Text of law fully annotated, with forms for in- 
corporating. Cloth bound 300 pages. Price 
$5.00 Postpaid. Fourth Edition ready about 











July 1, 1929 
CORPORATION SERVICE COMPANY 


WILMINGTON, DELAWARE 















Judiciary Committee of the Association of the B: 


ar 


the City of New York; Charles Evans Hughes, John W. Davis, 


Augustus N. Hand, United States Circuit Judge; Hen 


ry S 


Wardner, New York; Samuel Seabury, New York; Willian 
N. Dykman, Brooklyn; Charles S. Haight, New York; Frank 


L. Polk, New York; Adelbert Moot, Buffalo. 


Thomas W. Swan, United States Circuit Judge; Georgs 
W. Wickersham, John Lord O’Brian, Buffalo; Henry G. War 
New York; Eldon Bisbee, New York; William D. Guthrie 
New York; Cornelius J. Smythe, New York; Carl A. Mead 


New York; George Whitefield Betts, Jr.. New York 
jamin N. Cardozo, Chief Judge, Court of Appeals, Sta 


New York; Thomas LD. Thacher, John ( Knox, Un 


States District Judges 


Judge A. C. Coxe 


Ber 
te 


t 
te 


Endorsements for Alfred C. Coxe to be United States 


District Judge, Southern District of New York. Among 
who endorsed Mr. Coxe are 


those 


Charles Evans Hughes, Learned Hand, Thomas W. Swat 
Augustus N. Hand, United States Circuit Judges; Georgs 
Whitefield Betts, Jr., attorney; Lansing P. Reed, New York 


Morris Leon, York; Charles D. Hilles, H. Ed 


Thomas Ewing, attorney, New York; New York Patent 
\ssociation; Judiciary Committee of the Associatior 
Bar of the City of New York. 


Judge C. G. Galston 


Endorsements for Clarence G, Galston t+ ‘ 


States District Judge, Eastern District, New York Ar 


those who endorsed Mr. Galston are 


New mond 
Machold, William H. Hill, Kenneth M. Spence, New York 


Law 


of the 


Board of Governors, New York Patent Law Association 


George W. Wickersham; Nathan Miller, New York; Rob 


B. Bacon, House of Representatives; Henry W. Holmes 

Graduate School of Education, Harvard University 
C. C. Burlingham, Henry W. Taft, Judge Learned 

James A. Foley, Surrogate, New York; Thomas W I 


George H. Taylor, Jr., Justices, Supreme Court, New Yo 
Charles D. Hilles, William H. Hill, H. E. Machold, Fran} 


Polk 
Frederick Crane, Judge, New York Court of Apt 
George W. Schurman, New York; Henry A. Wise 


Announcing 


| OSBORN S 


QUESTIONED 
DOCUMENTS 


(2nd Edition) 


by ALBERT S.OSBORN 


This New Edition discusses every 
phase of problems regarding For- 


gery, Anonymous Letters, Altera 
tion of Documents and Raised 
Checks, Suspected and _ Forged 
Wills, Additions and Substitutions 
in Documents and all classes of 
Disputed Typewriting. 

1 Volume—1050 Pages—340 Illustrations 


$12.50 Delivered 


For Sale 
by 


THE HARRISON COMPANY 
PUBLISHERS OF LAW BOOKS 
ATLANTA 
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rk Dea Kmor ittorney, New 
tice S irt, New York 
| I aurice Hotchner, 
Sawyer, George P. Nicholson, Jus 
t Risaby, Robert H 
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Commerce Committee Meeting 


ig Pp RS ) 1 long establis 1 custom, public 
meeting t] ommer Committee of the 


I iation were held in New York 
W ednesd: and Thursday, 
26, 2 28, 1929. The itters of greatest 


ce considered at the meetings 

nendments to the anti-trust 

nenclature for bonds; bills of 

ling for e of goods by sea, and the re 
lend le f a thirteen 


“ — , Rd . 
¥ , , sidered were the 


2 ted Stat tract and sales bill; a bill pro- 


ng for tl ment of interest on judgments 
gainst the 1 1 States; amendments to the fed 
l bitrat v; bill relating to the settlement 
du es ; bill relating to motor vehicles 
ed in inte commerce; instruments relating 
interstate foreign negotiable paper, fire in- 
rance polici ind warehouse receipts; and the 
regulatior1 the sale and transportation of pistols 
terstate erce 
l The enti iy of Mar 27th was devoted to 
liscussio1 the anti-trust laws. Seven of the 
ht gentler ho addressed the committee fa 


CURRENT EVENTs 





































































vored legislative modifications of the anti-trust acts, 
while one expressed the view that the existing 
statutes are sufficiently clear and workable. 

\t the request of President Newlin, the com- 
mittee gave consideration to a suggestion of co- 
operation made to the Association by the President 
of the Investment Bankers Association in the mat- 


ter of endeavoring to obtain uniform nomenclature 
for bonds. The tendency to give an issue of bonds 
a name to which it is not entitled seems to be rather 
common among certain classes of investment 
houses and lawyers. A report on the subject had 


been prepared and was presented to and adopted by 
the committee, setting forth its views with refer- 
ence to bond nomenclature and the chairman of the 
committee was authorized to take whatever steps 
were necessary to co-operate with the committee 
of the Investment Bankers Association to bring 
about more uniform practice in the nomenclature 


\ll five members of the committee attended 


each session of the meetings. Their names follow: 
Rush C. Butler, Chairman; Julius Henry Cohen, 
Charles R. Fowler, Arthur M. Geary and Thomas 


Ohio Lawyers Strike at Improper Practices 


@ a petition filed with the Ohio Supreme Court 
on June 29, 1928, a special committee of the 
Cleveland Bar Association set forth “on informa- 
tion and belief” that a bad condition of affairs 
existed in Cuyahoga County, involving the solicit- 
ing and buying of personal injury claims, the 
conduct of claims departments of large corporations, 
the securing of divorces by fraud, and the influence 
of organized crime on the enforcement of the crim- 
inal law. It asked the Court to order a judicial 
investigation of the situation and also “of any other 
illegal and improper practices on the part of mem- 
bers of the Bar of Cuyahoga County.” 

On January 10 of the present year the Supreme 
Court, through Chief Justice Carrington T. Mar- 
shall, replied that it had “reached the conclusion 
that such investigation was unnecessary to accom- 
plish the announced ultimate purpose, towit, the 
adoption by the Court of uniform standards of 
professional conduct and uniform rules of discipline 
which shall be effective throughout the State.” It 
therefore suggested that the Cleveland Committee 
formulate a set of rules of conduct and ethics for 
the guidance of lawyers, and also definitions of 
contempt, and submit the same to the court for its 
consideration. In accordance with this suggestion 
the committee, which is composed of Paul How- 
land, Chairman, R. B. Newcomb and John T. Scott, 
submitted the following, dealing with the improper 
practices in question: 

“1. The Canons of Professional Ethics, as now adopted 
by the American Bar Association and the Ohio State Bar 
Association, are hereby adopted as the standard of profes- 
sional conduct for the legal profession of this state, and any 
violation thereof shall constitute cause for discipline. ; 

“Without in anywise limiting or qualifying the foregoing 
standard of professional conduct, the following rules, dealing 
with particular situations, are hereby adopted: _ 

“(A No attorney shall, directly or indirectly, solicit 
any item of business; and no attorney shall, directly or indi 
rectly, hire or employ, nor directly or indirectly pay money or 
ther thing of value to any one for procuring or assisting in 
procuring or in recognition of procuring or assisting in pro- 
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curing any item of business, it being understood, however, that 
nothing herein contained shall prevent any attorney from divid- 
ing the fee paid in respect of any item of business with another 
attorney whom he has requested to assist him in the handling 
of such item of business: and any attorney violating this rule 
shall be subject to discipline. 

“(B) No attorney shall institute or prosecute any action 
or undertake the collection of any claim under an agreement 
with his client for a contingent fee, unless the basis for the 
contingent fee be a fixed proportion of the net recovery after 
deducting all costs and expenses incident to the prosecution of 
the action or the collection of the claim; and any attorney 
violating this rule shall be subject to discipline. 

“(C) In the event that any employment contract or any 
contract of release or other contract is by a court of 
competent jurisdiction set aside on account of fraud, actual or 
constructive, or duress or because a contracting party thereto 
did not at the time of the making of the contract have mental 
capacity so to do, any and all attorneys who are parties to any 
such contract or who negotiated or assisted in negotiating such 
contract shall be deemed prima facie guilty of misconduct. 

“(D) Any attorney who shall attempt, directly or indi 
rectly, to interfere with the performance of any contract of 
employment between another attorney and a client, or who 
shall induce or attempt to induce such client to break or 
violate such contract, shall be guilty of unprofessional con- 
duct and shall be subject to discipline.” 


any 


The Supreme Court thereupon set May 1 as 
the date for a hearing on these proposed rules and 
of any others which might be submitted at the same 
time and place and invited all members of the 
Bench and Bar of the state who so desired to attend 
and participate in the discussion. On that date 
representatives of the Cleveland, Ohio State and 
Toledo Bar Associations appeared. Mr. Paul How- 
land spoke for the Cleveland Bar Association in 
support of the rules above set out. Mr. John A. 
Cline of the State Bar Committee submitted a 
number of proposed rules and briefly discussed 
them. Mr. George W. Ritter outlined the attitude 
of the Toledo Bar on the various proposals, The 
court took the subject under advisement. 


No Delays in New York Court of Appeals 


N these days of generally congested court calen- 
dars and loud criticism of the delays of justice, 
it is encouraging to hear that for the past six years, 
the Court of Appeals of the State of New York 
has had its calendar cleared by the time of each 
December adjournment. This information appears 
in an article in the New York State Bar Association 
Bulletin, by the Hon. A. T. Clearwater, chairman 
of that association’s committee to confer with the 
Court of Appeals. “In January, 1918,” the article 
states, “there were 860 cases on the calendar ready 
for argument. At its adjournment on the four- 
teenth day of June, 1923, there were none, and in 
every succeeding year at its adjournment in De 
cember, there were none.” 

This record, we are told, is largely due to the 
great judicial and executive ability of Chief Justices 
Hiscock and Cardozo, “both of whom possess the 
rare ability gently and pleasantly to suppress 
pleonastic tautology in the presentation of uncon- 
troverted questions of fact, and well settled 
principles of law. Never is there haste or 
manifestation of impatience or irritation; every 
lawyer is listened to; every case is thoroughly 
examined; every conclusion cautiously reached; 
not only is the case at Bar fully considered, but 
the far reaching consequences of a decision is well 
contemplated.” One reason for this efficiency, Mr. 


Clearwater implies, is the high salaries paid by the 





State of New York to members of its judiciary, 


comparison with judicial salaries in other states. 


The Motor Car as a Crime Factor 


HE increased use of the motor car is given part 

of the blame for the increase in burglary ar 
house and shop breaking in England, in an article 
in the London Law Times of April 13, 1929. Ir 
stances of these crimes increased by nearly 2,000 
in 1927, and in only 38 per cent of the cases was 
the perpetrator either charged or detected. In view 
of the usual English police efficiency, this record 
is more disquieting to Englishmen than it would 
be to an American public. “It is probable,” says 
the Law Times, “that in the increased use of mot 
vehicles is to be found some part of the explana 
tion” for the increase in these felonies. 

The motor car is also blamed in 
article for causing an increase in another type of 
offense. “Motoring offenses” increased in England 
by 20,000 during 1927, the total being 183,448 as 
against 163,301 in 1926 and 150,733 in 1925. With 
out accurate knowledge of the increase in motor 
licenses, it is difficult to determine whether motor- 
ing offenses are increasing faster than the number 
of cars or not, but the Law Times ventures the 
opinion that “the rate of increase in offenses would 
on investigation be found to be balanced, if not 
outweighed by the rate of increase in the cars on 
the road.” 

Installment plans for the payment of fines is 
another present day tendency noted by the London 
Law Times. The fact that over half a million 
persons were “mulcted in fines” in 1927, 


the sam« 


and that 
less than 3 per cent of those fined went to prison 
is cited by the English journal as “ample justifica 
tion for the practice of allowing time for payment.” 
Such practice, it is said, increases respect for law 
by securing the real object of fining, namely, pay- 
ment; avoids the unwarranted hardship and degra 
dation of imprisonment for many petty offenders ; 
and not only saves the cost of such imprisonment 
but brings in a small contribution towards the ex 
pense of coping with minor offenses. 


Yale Study of Connecticut Courts 


HAT the jury has practically ceased to be 

in criminal cases in Connecticut, that divorce is 
granted in 98 cases out of a possible hundred, where 
no contest is offered, and in 3 cases out of 4 ever 
where contested, and that 90 per cent of contract 
and foreclosure cases are settled without contest, 
are some of the interesting facts disclosed by the 
first report of an extensive study of court adminis 
tration carried on by the Yale Law School for the 
past two years, says the New York Times of March 
25, 1929. The study has been under the direction 
of Professor Charles E. Clark and an advisory com- 
mittee consisting of Professors Walter F. Dodd 
Leon Green and Dean Hutchins. 

Tables compiled relating to the operation of 
the criminal law show the almost total eclipse ir 
Connecticut of the jury system, Nearly all th 
cases are disposed of either upon pleas of guilty 
or upon nolles recommended by the prosecutor 
Divorce litigation comprises more than one-fourt! 
of the total business of the Superior Courts of Con 
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necticut, the rtadds. Although the courts have 
emphasized rule of law that it is the duty of 
the courts to protect the interests of the State by 
lenying divot unless the statutory grounds are 
clearly proved, divorces are nevertheless granted 
an overwhelming percent of cases. 

Another rprising fact revealed by the study 
; that liquor offenses do not comprise a very large 
proporti total. In New Haven, for 
example, du the years 1926-27, the cases in- 


lvinge liquor totalled 178 out of 1,266. In the 


Police Courts of Hartford, out of 13,384 criminal 
ssecutions | ieht in 1927, 5,046 were for viola- 


mobile laws and 2,527 for drunken 


ness ere re 963 cases of breach of the peace, 
nd 425 liquor law violations. 
Professor Clark, commenting upon the report, 
1 that the facts revealed in such a study “will 
t of the determine important questions of 
licy, but v only provide those charged with 
the responsibilit f making such determination 
me background of information as to the possible 
1+ £ ¢hair + ied 


Futility of Petty Sentences 
S' NTENCING petty offenders to jail for from 


is a “futile gesture,” which 


on tm to we 
serves merely to swell the number of jail inmates 
by 25 per cent or more, and to increase the expense 
f maintenance cording to Joseph Fullman Fish- 


rtment of Correction, of New York 
of Prisons for the 


nan, of the Dey 


City, and formerly Inspector 

United States Government. More than half of the 
persons sentenced for definite terms in the city of 
New York are given terms of ten days or less, says 
Mr. Fishman, writing in the April-May number of 


hly publication of the Association 
§ New York County. These petty 
yffenders are the traffic law violators, the “drunk 
nd disorderly,” the vagrants or “bums,” and in- 
numerable other minor offenders 

These offenders are not reformed or deterred 


The Panel, 


of Grand Jur 


by such jail sentences, says Mr. Fishman, and he 
cites statistics showing that out of 18,856 men sen- 
tenced to prison in New York City for these 
trifling periods, 1,871 were identified as having 
served five or more terms; 525 had served ten or 


more times; and so on up to 54 terms for one man, 
while of the men, two had served 62, one 64 
and one 65 terms! 


The practice is not only futile but unfair, Mr. 


Fishman points out, for in most of these petty 
offenses, there is an option of imprisonment or fine, 
and it is only those who do not possess the com- 
paratively small sum of money needed to pay their 
fines who go to jail. Mr. Fishman would therefore 
abolish all sentences of less than ten days, and 
suggests the following substitute methods of 
ig fenders 


handling these petty off 
) 1 from the bench. (b) By 
making the defendant report daily for a specified 


(a) By repriman: 
period to the officer in charge of the police station 
nearest his home, or the place of his arrest. (c) By 
fine, but only in those cases where the defendant 
urce of income or sufficient on his 

the fine to be made payable in 
necessary. (d) By sentencing the 


has a steady s 
person to pay 
installments 


defendant, particularly the one who has a job dur- 
y the dav. t pend his nights from 7:30 P. M. 


~ 


to 6 A. M. for a period of at least thirty nights, in 
jail. This will save his job, take away his free time 
which every man prizes the most, save the City the 
cost of his maintenance, and render unnecessary his 
transportation in a prison van. This sentence can 
also be given those who, although able, deliberately 
refuse to pay their fine, and those who fail to report 
to the police station as instructed 


New York Bankruptcy Investigation 


HE New York investigation of conditions in 

the bankruptcy practice, sponsored by the Asso 
ciation of the Bar of the City of New York, the 
New York County Lawyers’ Association and the 
Bronx County Bar Association, got under way dur- 
ing the last days of April. Colonel William J. 
Donovan, former Assistant United States Attorney 
General, was selected as counsel for the three asso- 
ciations, to act in cooperation with Federal District 
Attorney Tuttle. The investigation is to be con- 
ducted before Federal Judge Thomas D. Thacher. 

In announcing the selection of Mr. Donovan 
as counsel, President William Nelson Cromwell 
of the New York County Lawyers’ Association, in 
a statement in the New York Times, said that the 
three organizations had noted with grave concern 
the exposure of abuses in practice under the bank- 
ruptcy law and some weeks ago each had appointed 
special committees with full power. These com- 
mittees had themselves made a general survey of 
the subject and had been in constant contact and 
cooperation with the Federal officials. When 
Judge Thacher was designated by the Federal 
Court to make the investigation, in accordance 
with the recommendation of the grand jury, the 
three associations were invited to participate in the 
proceedings as friends of the court. 

“As conditions developed,” his statement con- 
tinues, “it seemed to the associations to be impera- 
tive that the investigation should be extended to 
cover any other abuses in connection with the gen- 
eral administration of the bankruptcy law; and, 
also, that the investigation should be directed to 
securing adequate remedial measures to correct 
abuses. Our petition to this effect was promptly 
granted by Judge Thacher and his order also au- 
thorized the bar associations to conduct the investi- 
gation by their counsel in association with the 
United States Attorney under the authority and 
direction of the court, the United States Attorney 
cordially assenting. 

“While aiding the court in dealing with offen- 
ders, it is also the design of the associations to 
conduct the inquiry in a judicial spirit leading to 
effective and constructive remedies. . . . Therefore 
we considered it of prime consequence to the ulti- 
mate result that our counsel be one of large expe- 
rience and well-known ability. Our choice fell upon 
Colonel William J. Donovan of the bar of this 
State and recently Assistant Attorney General of 
the United States, and we are happy to announce 
that Colonel Donovan has accepted the invitation 
of the bar to act as its counsel as being a call to 
high professional and public duty and in that sense 
only. His appointment by us meets with the hearty 
approval of Judge Thacher and the United States 
Attorney.” 
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A Harrowing Tale of Overcrowding and Competition 


PITEOUS and almost incredible result of the 
overcrowding in the profession, as well as of 

the competition of banks, trust companies and 
other large concerns, appears in a statement of the 
Committee on Professional Ethics of the New York 
County Lawyers Association (Question No. 273 
and reply). To put it briefly, conditions are so bad 
that a number of lawyers are being practically 
forced into the banking business. “Prompted by a 
realization that overcrowding in the profession”’— 
we are quoting now from the question submitted 
to the committee—“‘as well as the activities of 
trust, insurance and title companies, and the invest- 
ment and commercial banking houses, have nar- 
rowed the field of endeavor for the younger attorney 
of average ability, several of my colleagues and 
myself have decided to enter the field of investment 
banking.” The applicants for advice then outline 
the character of institution they propose to conduct 
and ask if there is any professional impropriety in 
their engaging in it. To which the committee 
replied : 

“This Committee has already expressed the opinion in 
answering question 179 that a lawyer may without impropriety 
and while continuing to practice law, engage in business. It 
carefully guards this expression by referring to its answer to 
question 114 previously published and saying 

“In that answer the Committee has expressed its opinion, 
to which it adheres, that there is not in this country any ac- 
cepted standard of professional propriety which warrants con 
demnation of a lawyer for engaging in business, while in active 
practice; but that if he does so he must conduct his business 
with due observance of the standards of conduct required of 
him as a lawyer; that the business must not be inconsistent 
with his duties as a member of the legal profession; and that 
it is improper either to make the business a means for the 
solicitation of professional employment or to put the solicitation 
of business upon the ground that he is a lawyer.’ 

“In the opinion of the Committee there is nothing inher- 
ently unethical in a group of lawyers becoming actively inter- 
ested in an organization, whether incorporated or not, the pur- 
pose of which is to render advice with respect to investments, 
provided such advice is not legal advice, and provided further 
that such business is kept entirely distinct and apart from the 
professional practice of the lawyers interested therein, and 
is not used as means for attracting legal business to such 
lawyers.” 


American Association of Legal Authors Elects 


HE American Association of Legal Authors has 

adopted by-laws and elected officers, according 
to an exchange. The work of the association will 
be under the direction of the officers, directors, an 
advisory council, an executive committee and sub- 
committees. 

The directorate and advisory council includes 
Dean Roscoe Pound, of Harvard Law School; Fred- 
erick E. Crane, judge of the New York Court of 
Appeals; Emory R. Buckner, former United States 
Attorney; Martin T. Manton, judge of the United 
States Circuit Court; Justice Joseph M. Proskauer, 
Appellate Division, Supreme Court; Frank L. Polk, 
former Corporation Counsel of New York; ex- 
Justice Alphonso T. Clearwater, of Kingston, ex- 
president New York State Bar Association; Adel- 
bert P. Moot, of Buffalo, ex-president New York 
State Bar Association. 

Also David S. Garland, former editor “Amer- 
ican and English Encyclopedia of Law”; William 
Mack, editor of “Corpus Juris”; Professor Cunliffe, 


director School of Journalism, Columbia Univer 
sity; Archibald R. Watson, formerly Corporatio: 
Counsel of New York; Andrew J. Sheriff, of Chi 
cago, chairman committee of American Bar Ass 
ciation on the Co-operation of the Press and the 
Bar: Walter C. Sheppard, chairman publicity com 
mittee, Association of the Bar of the City of New 
York; Charles Strauss, ex-president, New York 
County Lawyers’ Association; Henry Wynans 
Jessup and others. 

The following are the officers elected: Pres 
ident, Archibald R. Watson; vice-presidents, Wil 
liam Mack, Walter B. Kennedy, of Fordham Uni 
versity Law School, who has written extensively 
on the philosophy of the law, and David S. Gar 
land; secretary, Samuel D. Smolleff; treasurer 
Ralph Orville Willguss. 


Wyoming Legislature Adopts Five Uniform Acts 


HE Wyoming Legislature showed itself par- 

ticularly friendly to proposals for uniform stat 
laws at the recent session, according to the Wyo 
ming State Tribune and Cheyenne State Leader of 
March 28. It reports that “of the six uniform acts 
introduced at the 20th legislative session, five were 
adopted and are now incorporated in the Wyoming 
statutes. Measures approved were the federal tax 
lien registration act, fiduciaries act, fraudulent con 
veyance act, illegitimacy act and veterans’ guard 
ianship act. The one bill which encountered serious 
opposition which resulted in its defeat was the 
uniform conditional sales act. 

“Passage of the five measures this year brings 
the total number of uniform acts adopted by Wyo- 
ming to 14, their enactment stretching over a period 
since 1905. Those adopted previous to the 20th 
session included the negotiable instruments act in 
1905, desertion and non-support bill in 1915, part- 
nership act, sales act and warehouse receipts act, 
all in 1917. In 1921 the wills act, foreign probated, 
was adopted by Wyoming, while in 1923 the de- 
claratory judgments act and in 1927 the arbitration 
act and foreign as aaah act were enacted.” 


Zoning Laws Grow in Popularity 


ORE than three-fifths of the urban population 
M of the United States now live in municipali- 
ties having zoning ordinances, a survey recently 
completed by the Division of Building and Hous 
ing of the Department of Commerce reveals 
There are 754 cities, towns and villages, with a 
total population of 37,000,000, that have the pro 
tection afforded by zoning regulations. 

New York State leads the country in the 
number of zoned municipalities with 131, the sur 
vey shows. New Jersey ranks second with 84, and 
California third with 73. Then come Illinois with 
71; Massachusetts, 62; Pennsylvania, 43; Ohio, 
41; Michigan, 31; Wisconsin, 30; and Kansas, 23 
In practically every state there are some munici- 
palities which have adopted zoning laws. 

Fifty-six of the 68 largest cities in the country 
(those having over 100,000 population) are zoned 
The rest of the zoned municipalities are divided 
fairly evenly among all the population groups 


there being approximately as many villages with 
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others reported having revised their zoning ordi 
nances, as, for example, by enacting a comprehen- 
sive zoning ordinance regulating use, height and 
area of buildings, to take the place of an ordinance 
previously adopted which only controlled the use 


to which buildings could be put. Of the 101 mu- 
nicipalities which augmented or amended their 


prior zoning ordinances during 1928, 77 by such 
amendments adopted fully comprehensive zoning 


ordinances 


Juvenile Court Celebrates Thirtieth Birthday 

HE thirtieth anniversary of the birth of the 

juvenile court in America occurred on April 21 
of this year, we are reminded by Charles L. Chute, 
general secretary of the National Probation Asso- 
ciation. 

From the establishment of the first court of 
this kind in Cook County, Illinois, in 1899, the 
juvenile court movement has grown until today 
there are only two states without some law pro- 
viding for a special court for children, says Mr. 
Chute. He adds, however, “The surveys made 
by the National Probation Association and the 
United States Children’s Bureau prove that many 
of these laws are seriously inadequate and should 
be amended. In certain states the laws are limited 
to a few large cities or counties. In some the 
courts are not given full jurisdiction to deal with 
delinquent children, while in others no jurisdiction 
is granted to deal with adults responsible for the 
delinquency or neglect of children.” 

A revised standard Juvenile Court Law has 
been drafted by the National Probation Associa- 
tion, which would give exclusive jurisdiction over 
children up to eighteen years old to specially or- 
ganized courts, and confer broad jurisdiction to 
deal directly with families and adults contributing 
to children’s delinquency or responsible for their 
care. The rules of procedure in dealing with 
children therein are based on chancery and not 
criminal jurisdiction. Provisions for investigation 
and thoroughgoing probation supervision are also 
included. 

Six minimum requirements for a_ successful 
juvenile court have been listed by the National 
Probation Association. They are: First, that the 
presiding judge should be one chosen for his spe- 
cial qualifications, including an understanding of 
social problems, particularly those involving 
children, and a knowledge of child psychology ; 
second, there should be a sufficient number of pro- 
bation officers, carefully selected from experienced 
social case workers “who have the tact, resource- 
fulness and sympathy necessary to handle chil- 
dren”; third, an efficient record system should be 
part of the equipment of the probation department ; 
fourth, the probation office should not be in a 
gloomy, cramped basement, but in a pleasant room 
with an opportunity for private interviews; fifth, 
the court must have the services of a clinic, with 
trained physicians and psychologists able to give 
mental and physical examinations to children; and 
sixth, the detention home for children awaiting 
disposition or temporary care should be a part of 
the facilities of the well equipped juvenile court. 
The atmosphere of such a home should not be that 
of a jail, but rather that of a well equipped home, 
with facilities for medical care, school, and recrea- 
tion 
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AMERICAN LAW INSTITUTE HOLDS SEVENTH 
ANNUAL MEETING 


Favorable Reception of Restatements 


1 


kersham 
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ft Speaks of 
['ransport 


tice of the Supreme Court of 2 
speaking to a group of 

y of a Washington hotel 

the American Law Institute. 
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led down next 
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urnishes a fitting 


ui OCCUTrTenc¢ 
account of the Seventh Annual 
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Outlines Work of Institute Since Last ] 
Vital Task—Striking Evidences of Favor with Which Restate- 
re Being Received by Bench and Bar—Proposed Code of Criminal Procedure 

( ompletion—F irst Tentative Draft on Property Presented—Chiet 
Need of Federal Workmen’s Compensation Acts in 

ation Field—Details of Proceedings 


leeting and Calls Profession to 


way. He gives a list of States in which parts 
ot the Kestatement have already been annotated 
or are in process of annotation, or in which plans 
for doing so are being considered and pertected. 

As to the interest of the ‘Leaching branch of 
the Profession, its increasing use of the drafts in 
the schools and the invaluable assistance which it 
is rendering in the preparation of State annota- 
tions and in the publication ot articles in the Law 
Reviews—to say nothing of the important part 
which law school teachers are taking in the actual 
work of the Institute—render the production of 
further evidence on this point unnecessary. 


Meeting Sounds Note of Confidence 


The Seventh Annual Meeting sounded a note 
of connhdence, due not only to the evidence of the 
appreciation of Bench and Bar, but also to the gen- 
eral realization that much had actually been ac- 
complished and that the speed of that accomplish- 
ment was being considerably accelerated. Six 
tentative drafts of the Restatement were presented 
for consideration, representing work in Agency, 
Business Associations, Conflict of Laws, Contracts, 
Property and Torts—in all, 375 sections filling 687 
‘here was also presented ‘Lentative 
the 
318 


priuuted pages. 
Drait No. 2 of the Code of Criminal Procedure, 
text and comment of which filled a book 
pages. This last work came before the Institute 
with a striking testimonial to the popular and legis 
lative interest in this particular undertaking. Di 
rector Lewis in his report called attention to the 
significant fact that State Crime Commissions and 
Bar Association committees are already :making 
recommendations based on the tentative drait ol 
the first Chapter of the Code, which was considered 
at the Annual Meeting. In lowa, for instance, 
the senate has actually passed a bill embodying a 
substantial portion of the Chapter on Indictment— 
this on recommendation of the committee of the 
sar Association of that state—and in other states 
equally notable recognition has been given to the 
work of the Reporters and their Advisers on this 
subject. 

Tentative Draft No. 1 of the Restatement of 
the Law of Property represented the first work on 
this branch of the law that has been submitted to 
the Institute as a whole. The new subject made its 


oi 


last 


début most auspiciously in a booklet of 154 pages 


covering 109 sections. Prof. Harry A. Bigelow of 
the University of Chicago Law School acted as 
Reporter for the first part of this draft, which cov- 
ered the definition of general legal terms, definition 
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of terms relating to the law of estates, and estates 
in fee simple, while Prof. Richard R. Powell of 
the Columbia University Law School acted as Re 
porter for the special topics of estates tail, estates 
in fee simple conditional, and related estates. At the 
opening of the discussion of this subject—as was 
the case with most of the other subjects—the Re- 
porter had to defend and explain the terminology 
adopted for his particular branch. This Prof. Bige 
low and his associate did very interestingly. 

The customary method was followed in pre- 
senting the Restatement and Comment and the 
Code of Criminal Procedure—except that the large 
amount of material before the meeting made it 
necessary, in the interest of expedition, to read 
merely the title to the various sections instead of 
the whole section, as heretofore. Where comment 
or criticism was made on any section of the Re- 
statement or Comment, the question was open to 
discussion from the floor and the members freely 
availed themselves of the privilege. 

The meeting was called to order at 10 o'clock 
Thursday morning in the Grand Ball Room of the 
Mayflower Hotel, Washington, by President Wick- 
ersham. [In his presidential address he summed up 
the work of the Institute’s organization since the 
last meeting and paid a tribute to the late Floyd R. 
Mechem, former Reporter on Agency, whose death 
was a source of such genuine sorrow to his associ- 
ates in the work. President Wickersham concluded 
his address with a larger view of the Institute’s fu- 
ture tasks in the field of law improvement and with 
a clarion call to the profession to meet and dis- 
charge its responsibilities. The address is printed 
in full in this issue. 


Chief Justice Taft’s Address 


At this point President Wickersham announced 
that the Chief Justice of the United States had 
honored the Institute with his presence. The Chief 
Justice was received with great applause as he 
ascended the platform and greeted the assembly 
He spoke as follows 

“Gentlemen, I came here to get some informa 
tion and I am delighted to have had the benefit of 
hearing Mr. Wickersham. I expected also to hear 
the more important details of your work from your 
Director, Mr. Lewis. 

“I think you must have gotten used to this as 
part of your dose when you come down here. | 
have had the pleasure of addressing you two or 
three times, and I hope you will remember, or that 
you do not remember, what I said before, as I may 
say it again. 

“The last words of Mr. Wickersham, of course, 
are echoed in the hearts of all of us—with refer- 
ence to the necessity of changing the minds of the 
American people from little things to the largest 
thing that confronts us, the necessity of enforcing 
the law. I do not think it can be done all at once. 
There is one difficulty that confronts every person 
who is anxious to do good thinge, namely, that in 
the minds of the American people there is nothing 
important unless it can be had ‘warm for breakfast’ 
the next morning. That sort of thing certainly can- 
not be done in the matter of the progress of the 
law. 

“T observed that Mr. Wickersham referred to 
our dear friend, Elihu Root, as having won, as he 


had before, the great respect of all who assembled t 
represent the Nations of the world at Geneva. H« 
referred to his age, but that is a matter I am going 
to deem irrelevant (laughter). We, in our court 
do not look upon age as a matter of great conside: 
ation. You refer to a young man like Mr. Root 
at eighty-four; we have better than that ( Applause 

The truth is that most of us regard seventy as th 
begining of middle age; and it is not really respect 
able to be very much younger than that. (Laugh 
ter). 

“I can only report from our Court that we are 
still hopeful that the generous projects of Congress 
with reference to a proper home for the Court, may 
continue. We are just now going ahead and I hope 
that within the course of a week or two we shal 
have ready for submission to Congress the pro 
posed plans and the models of the new Supreme 
Court building. (Applause.) We have an oppor 
tunity to show to anybody who desires, the enor 
mous conveniences that we have for the meeting of 
our Court. A good many of you are familiar with 
the place where you can put your hats and coat: 
with a good deal of danger to them—in the Clerk's 
Office. We are really shamefully lacking in the 
opportunity to greet the members of the bar when 
they come and honor the Court by their presence 
We have secured and paid for the lot. It is on the 
lot that corresponds to the place where the Con 
to the left, or to the North 
How long it will take to construct the building, we 
are unable to say, but we hope that we may get it 


gressional Library is 


done in three years. 

“It must be a monumental building. It must 
be a building for the housing of very considerable 
libraries. It must be a building that has a good 
court room. It must be a building where members 
of the Bar can be comfortably placed. It must be 
a building where each member of the Court shall 
have a suite of apartments. And it must be a build 
ing of such dignity and such extent as to represent 
the Judicial Branch of the Government. And I am 
glad to say that our experience so far with the 
Committees is that they are all filled with enthus 
iasm—if | may say so—in regard to the construc- 
tion of such a building. 

“TI can say with respect to the business of the 
Court that under the beneficent Act of February 
13th, 1925, we have made such progress with bus! 
ness that I think members of the Bar are beginning 
to be a little embarrassed by the proximity of the 
Court to them. (Laughter.) 

“T feel like saying one word about the enforce 
ment of the law and the improvement of conditions 
with respect to the law. This Institute itself is a 
great evidence of the improvement that I feel sure 
we have a right to anticipate; but I am conscious 
through my own experience of the fact that a great 
many legislators are anxious to know what to do 
Now I do not want to attribute their interest t 
anything selfish or political; but I think they have 
developed on the political side a consciousness that 
people at home are beginning to ask what they 
have done to help along. Until we get the legis 
lators of the Nation thoroughly charged with the 
knowledge of their duty with respect to fut 
nishing to lawyers and to judges the means of im 
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u res t's Stand at Opening Session of Seventh Annual Meeting of the American Law Institute. Reading from left 
right: W i raper Lewis, Director; Chief Justice William Howard Taft; Hon. George W. Wickersham, President of 
titute es Byrne, Vice-President; Hon. Benjamin N. Cardozo; and George Welwood Murray, Treasurer 
yvemel ‘t find that improvement. I much time might have been saved and how much 
m glad to think they are becoming charged in that real good could have been done by introducing 
respect what is practically a system of general insurance 
I hops vill pardon me if I mention one to save life and limb and widows by means of as 
mprovement that I have not heard dealt with here _ sistance after the death of the bread-winner, I think 
doubtless it | be, although it will not come in you will feel stirred to a movement of that sort. It 
the study or the Restatement of the law. A good failed, I am sorry to say, because of the spirit that 
nany years ag t was attempted in Congress to actuated some of the opponents, which has been 
ide a Workmen’s Compensation Act, or what re-stated with emphasis in the revelations that re 
is equiva with reference to that great cently have been made in New York in what has 
dy of me é es aré nstantly at stake in been called the ‘Ambulance-Chasing Investigation.’ 
he operation of the transportation systems of the “Now, far be it from me to say that the Fed 
untr) \ the Supreme Court, and all eral Bar has any ambulance-chasers; but | think 
udges who have to do with the active conduct of you might investigate, and if there are none, find 
gatic ( e the amount time that is taken it out. (Laughter.) 
ip in litigation of this kind, and also realize how “I did not expect to say so much, and | have 
nuch has been saved to the courts of the country no right to interfere with a suggestion of this sort, 
by these Workmen’s Compensation Acts. and I am very sorry I did not have Mr. Lewis to 
“But we have no such system in the Federal help me suggest some other topics in addition to 
urts, and we need it! and | hope that in the study those which your genial President brought out with 
of negligen vhich | understand is going on, you such force and eloquence. 
nay stop for a moment and look over to a kindred “I thank you all very much.” (Applause.) 
ubject. If 1 will look back, as we can, to the Mr. George Welwood Murray presented his re- 
vears since those acts were initiated, and think how __ port as treasurer, which was approved, and then 
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followed the reports of Director William Draper 
Lewis and of Herbert F. Goodrich, Adviser on 


Public and Professional Relations 


Director Lewis’ Report 


state 
done on 


Director Lewis’ report begins with the 
ment that the best evidence of the work 
the Restatement since the ann meeting last year 
is the tentative drafts presented for consideration 
Che six drafts, pages, 
represent work in Associations, 
Conflict of Laws, ( ucts, a and Torts 
\fter paying a tribute to the lat yd R. Mechem, 
Reporter on Agency from ag organ zation of the 
work to his death, he stated that Mr. Warren A. 
the Institute had se as Reporter “the 
man whom Mr. Mechem wi 
him in case he was unable to complete the 
The report continues: 


ual 


ind 687 


covering 3/5 ctio1 


\ge ncy 


ontr: 


Business 


Seavey ured 


shed to have succeed 


task.” 


“We have long outgrown the original 
of a Restatement of a Subject done by a Reporter 
with the help of criticisms and suggestions 
group of Advisers. The Final Preli 
submitted to the Council and, 
submitted for your consideration as 
Drafts are group products. The Reporter 
the first member of the group; but often, in connec- 
tion with a particular ae all the members of 
the group have forgotten the form in which it was 
presented by the Reporter in the first Preliminary 
Draft. Therefore, on Mr. Mechem’s death the 
nearly completed work on the Chapter on the lia 
bility of the principal for the contracts of the agent 
could be finished by Mr. Seavey and the other mem- 
bers of the group without appreciable loss of time 
Portions of this Chapter dealing with matters of 
very considerable difficulty have before the 
Agency group for more than two years.” 

A method of better utilizing 
the case of a subject which is 
with effectively by a singe 
the following extract from the Report 

“This year the uit in Prop 
erty is presented. Work on the Restatement of this 


concept 


from a 
Drafts 
amendment, 
Tentative 
is indeed 


minary 


atter 


been 


le personnel in 
too broad to be dealt 
Reporter is set forth in 


first 


Subject was begun and the group as now consti 
tuted was organized in January, 1927. It has been 
recognized from the first that the Subject was too 
large to be completed in any reasonable time unless 


the Reporter was relieved from the responsibility 
of preparing the Preliminary Drafts of some of the 
chapters. You will, therefore, find that the Draft 
now submitted is divided into two parts. The first 
part contains int | sections on 
Estates in Fee Simple. The second part contains 
the sections relating to creating conveyances in the 
Chapter on Estates Tail. Mr. Bigelow, the Re 
porter for Property, prepared and submitted to th 
Property group the su ve Preliminary Drafts 
out of which has developed | Tenta 
tive Draft No. 1, while Mr Powell has 
acted as Reporter for the m: the sec- 
ond part. 

‘This assignment of one or more chapters to 


an Adviser to act as Reporter for the chapter 


roductory matter 


cess] 


ter treated in 





would 


be impossible were it not for the fact that the Ten- 
tative Drafts submitted to you are, as I have just 
emphasized, always the result of group work. The 


same plan has been adopted in contracts, wher: 
Mr. Arthur L. Corbin is acting as Reporter for th: 
Chapter on Remedies.” 
The Report next calls attention to an 
t undertaken last year in connection v t 
Trusts. “In my Annual Report,” sa 
Director Lewis alt at some length 
vork being Trusts, pointing out that 
vere trying the experiment of asking the Rep 
Mr. Austin W. Scott, to prepare a first Prel 
Draft of the entire Subject before submit 


expe 


1 


met 
1 
OTK On 


last 





done on 





part of! it to his Advisers Mr. Scott, afte 
years’ work, finished this first Preliminary 

last October. Since then there have been five « 
ferences to consider the various redrafts of differ 
portions of the first third of the Subject \t ( 
present time part of this first third I 


Y, 
submission to the ( ‘ou ncil and next 
siderable portion of the entire 
before you for your consideration. 
“It is too early yet t 
tages and di sadv: antages of 
the Reporter prepare a Draft of the 
before submitting any portion to the 
course, the plan in any 
to a subject like 
We 


Trusts 


year a very con- 
Subject ll be 


oO pass final judgme: 
the relative advan 
entire Subj¢ 
Advisers. Of 
event only can be applied 
lrusts which lefi 
have, however, gone far enou; 


to know that the plan foll 


has clearly 
boundaries. 
the work on 





does not reduce the work required of the 
members of the group or diminish the number o 
conferences. The preparation of an ade e R 


statement of any Subject is a long and arduous 
task. There 

The Report 
f Criminal Procedure: 


Is no snort cu 


savs this of the 


“The Draft relating to the Code of Crimi: 
Procedure submitted at "this time include mat 


ters pertaining to the trial of criminal causes fr 





jurisdiction and venue to the challenge of tri 
jurors. This Draft and the Draft submitted last 
vear together represent nearly three-f f 
Code as planned. There is every reason to exp 
that the remaining portion containing the Chapters 
on the Conduct of the Trial, Verdict, Arrest 
ludgment, New Trial, Judgment and Sentence 
xecution and Appeal will be ready f 
sideration at our next Annual Meeting 

“It is very gratifying to report that ( 
last Meeting several crime commissions and 
issociation con ees have made recomme: 
tions based upon the draft of the first chapters 
the Code considered at the Annual Me ting in 1928 
Thus, for instance, a committee of the ] i State 


Bar Association recommended the ad 
substantial portion of the Chapter on In 


and at the present w riting the bill 


recomme! 


carrying 


ate. In “feo remedies ig: Seip frame 


a code of criminal procedure has recommend: 
portions of the ¢ ter on Arrest and | ‘ 
ind a committee ippointed by the Oh stat 
\ssociation to revise the criminal code of t state 
has recommended the enactment of port S 
Chapters on Arrest and Preliminary Exa t 

‘At the time this Rep rt is W tten the ex t 
scope orl the Law Fr f ceme t ¢ ni Ss 
appointed by the President is not k 
should it, as indicated, include the simplit 
criminal procedure, the work which tl stitute 
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Code should 


f letters from 


try dealing with the first 

t of Contracts. They 

al publication of the 
lying reception. “The let- 

t received from the judges,” 





large number 


mselves, or their courts, 


rary. In 


Goodrich’s 


to take the Restate- 
nstances this is lim- 
here be no controlling 
several in- 
mpanying anno- 
sed 

State Annota- 
Report then con- 
te of “The Chief 


se of us who estab 
organization 

our common law 
creat that it was 

ts accomplishment 
P schools. 
for six years. In 
ance has not grown 
nent appears to us 
work was 


se success is com- 


and the 


vhen the 


pected. And yet, how- 
nt of the Law may be, 


that through the 
legal profession has 
e constructive im- 
s country. If some 
t ft day every trace 
siasm and effective 

ired would make 


many times the 


Report 


iser on Profes- 

hen presented his 
great assistance that 
peratinge committees 
al Bar Associa- 
resting detail the 


rk on the State 


nent Reports from 


of participat- 
stitute had made 
rk had been done 
ure The Report 
ng conclusions as 
with the State 


ns which have grown 


ist few years: 
ion of local anno- 
ng by local asso- 
s and the law school 
ate 
project for such 
ments should be 


senting the legal profes- 


sion in the whole state. This may be the state bar 
association, or that association in combination with 
an association or conference of judges, or a combi- 
nation of these two with various city or county bar 
associations. Organizations among lawyers vary 
somewhat in different states. The important thing 
in this connection is that the project should be par- 
ticipated in, so far as possible, by the entire legal 
profession in the particular state. 

“The committee in general charge of the anno- 
tation work should be made up of the most distin- 
guished lawyers and judges who can be induced to 
It is obvious that few men at the 
top of their profession, either on the bench or at 
devote their time to the 
actual collecting and analyzing of decisions and 
statutes in the preparation of local annotations. 
But they can, and do, show great willingness to 
act on committees supervising such an undertaking, 
lend their names and authority to the enterprise, 


serve upon it. 


the bar, can personally 


and give valuable help and suggestions to those 
engaged in actual preparation of the material. 

“The law schools are manifesting great inter 
est. They are giving their help in a very generous 
way to the actual labor of preparing the local anno- 
The law teacher is fitted by training and 
experience to do this type of work to the best 
advantage. It is by no means “hack” work. It 
cannot be effectively done by clipping paragraphs 
from local digests and pasting them under various 
sections of a Restatement. A good local annotation 
involves careful reading and analysis of cases and a 
legal training broad enough to do something more 
than follow headings of a digest for the application 
of a principle. It requires a broad knowledge of the 
law, and a study of both local authorities and the 
Restatements. If it is to be well done, it is a task 
neither for immature law students nor digest 
makers. It is a very exacting type of scholarly 
performance 

“The object should be to attain, in the annota- 
tion work done in the various states, the same type 
of cooperative enterprise which is contributing so 
greatly to success in the restatement of the law. 
The Restatements are the result of cooperative 
work and study by judges, law teachers, and prac 
ticing lawyers. The same ideal should be sought 
for in the work in each state. The annotation 
should be the product of united effort from all 
branches of our profession. 

“As a general project, it is not feasible to 
endeavor to publish in permanent form local anno- 
tations to tentative drafts. The work of the Re- 
statement of the law in the various subjects is 
making such encouraging progress that it now 
seems unnecessary to endeavor to put out local 
editions of the tentative drafts. These tentative 
drafts will be subject to some revision before final 
publication. A locally annotated volume could not, 
therefore, be final. If the tentative drafts were to 
be used for any considerable length of time before 
revision, a local annotation might be desirable, 
despite the difficulty and expense involved. But it 
is now clear that this is not the case. Work on the 
tentative drafts in several subjects will soon be 
completed. Revision and presentation of the re- 
vised material for final approval will follow soon 


tations. 
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thereafter. Part of our Restatement will be com- 
pleted almost before we realize it. 

“In view of these facts, the most desirable way 
of handling the local annotation work seems to be 
as follows: a state organization should be com- 
pleted and the work upon the local material started 
as soon as possible. By the time that task is done 
the official drafts will be ready or almost ready. 
In the meantime, it is very desirable both from the 
point of view of the Institute and the local project 
that, wherever possible, portions of the tentative 
drafts with local annotations appear from time to 
time in local legal periodicals of the state. This 
keeps alive the interest in the work and affords 
those interested an opportunity to offer suggestions 
for the improvement of tentative drafts and local 
annotations thereto. This has already been done in 
Oregon, Pennsylvania, Mississippi, Kentucky, and 
Nebraska. More of such work is under way and 
will appear in the near future. 

“The expense and labor of publication and dis 
tribution of local editions of the Restatements is 
something that the Bar Associations can hardly be 
expected to carry. Few Bar Associations have 
money enough to finance such a project. None is 
equipped with a sales organization or anything 
comparable to it. Some plan must be worked out 
so that the Restatement and its local annotations 
can be made available to lawyers at reasonable 
prices without compelling the various associations 
to go into the book publishing business. That such 
a means can be found I have no doubt.” 

The Adviser mentions with appreciation, at 
the close of his report, the recognition which the 
Institute and its work has received and con- 
tinues to receive from Bar Asociations and legal 
periodicals. 


Tentative Drafts Taken Up and Considered 


Consideration of Tentative Draft No. 5 of Con 
flict of Laws was then taken up. It covered Judg 
ments and Other Imposed Duties, Administration 
of Estates and Procedure. Prof. Joseph H. Beale of 
the Harvard Law School is Reporter for this sub- 
ject. An interesting discussion took place on the 
common law rule that an action tor trespass on 
land is “local” and cannot be brought except in the 
State where the land lies. All those present disap- 
proved of the rule, but it was felt that the Restate 
ment should give the existing law and not what 
members thought the law ought to be. So the word 
ing of the proposition was left unchanged, but 
comment was added recommending a change in the 
rule to courts and legislatures 

Consideration of the subject of Business Asso 
ciations, Tentative Draft No. 1, Sections 20 to 41, 
and Tentative Draft No was next taken up. Di 
rector William Draper Lewis is Reporter in this 
field, and is assisted by an able corps of Advisers. 
The discussion principally involved questions of 
terminology. 

In the afternoon the Code of Criminal Proce 
dure, Tentative Draft No. 2, was brought before 
the meeting. The Reporters, Dean William E 
Mikell, of the University of Pennsylvania Law 
School, and Prof. Edwin R. Keedy of the same 
school, were present and answered al 
from the floor. 

The subjects covered were Process upon In- 


| questions put 


dictment and Information, Arraignment, Motior 


Quash and Pleas Jurisdiction and Venue, (¢ hane 
of Judge and Removal of Cause, Waiver of Jur 
Trial, and Trial Jury. The dratt excited mu 


interest and the discussion was lively from th 
first. The statement in section 216 of the onl) 
grounds upon which a motion to quash an indict 
ment or information would be available gave ris« 
to several questions from members Requiring 
the consent of both prosecuting attorney and the 
court to a plea of guilty of lesser offense or lesset 
degree (sec. 231) was explained as a means of 
inspiring greater public confidence. Further 
section 245—“Where act within State cul 

in offense without State,” gave rise to a quite ex 
tended discussion, but no change in the Reporters 
statement was urged. 


Code of Criminal Procedure Discussed 


The sections dealing with “Change of Judge 
and Removal of Cause” received particularly careful 
consideration. Section 265 provided that “when an 
application is made to a judge for a change of judge 
he shall proceed no further in the cause, but an 


other judge who is competent to act shall be sub 


stituted for him.” Several members found it 
strange that the judges should be left no discretio: 


in the matter, but Prof. Keedy pointed out that the 
section, in the opinion of the Reporters, represented 
the best way to meet a difficult situation. To make 


the judge the arbiter of his own qualification was 


not thought desirable. He pointed out that the 


application referred to in this section was not 
simply a formal matter, but was intended to be 
safeguarded by a previous section which required 
it to be in writing and presented in open court and 
to state the ground on which it is based: also to be 
verified by affidavit of the prosecuting attorney 
when made by the state and, when made by a de 
fendant, to be verified by his affidavit and accom 


panied by a certificate of counsel of record that it 


was made in good faith. In the section on Waiver 
ot Jury Trial it was suggested that the consent of 
the court as well as of the defendant and prosecut 





ing attorney be required, and the Reporters took 
the suggestion for consideration. 

Torts, Tentative Draft No. 4, was next taken up 
Prof. Francis H. Bohlen, of the University of Penn 
sylvania Law School, is Reporter on this field, and 
Prof. Edward S. Thurston, of the Yale University 
School of Law, is Assistant Reporter he sub 
ject covered in the draft was “Negligence—General 
Principles; and Liability for Condition and Use of 
Land.” This very extensive contribution to the 
subject, as well as the previous drafts, represents 
as Director Lewis says in his report, “pioneer 
work in legal analysis. To a criticism from the 
floor that the comment seemed at times a trifle r¢ 
fined and difficult to understand, Prof. Bohlen re 
plied that the member little realized the extent t 
which the Reporter had acted as a buffer to prevent 
the inclusion of much more subtle and even meta 
physical concepts in the material. The subject ts 
one in which the Bench and Bar are particular] 
interested as evidenced by the discussion. Sectior 
235, “Liability for Harm Occurring Before Oppot 
tunity to Remedy Dangerous Condition” of prem 
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America .w Institute. Reading from left to right, group standing at back: Judge George W. Wheeler 

‘ f Texas, Robert G. Dodge of Mass., Judge Frederick F. Faville of lowa, Judge Rousseau A 

K N. Kit M Judge William I. Grubb of Alabama.—Seated at far end of table in light suit, Pres- 
George V ershan ) s left hand, seated, reading from left to right: William Draper Lewis, Director, Orrin K 
Henry n Sims of Alabama, Judge Emmett N. Parker of State of Washington, Thomas W. Shel- 

Virginia rl N York and George Welwood Murray, Treasurer, of New York. — Seated, President 
iding from right to left: James Byrne New York, Judge Arthur P. Rugg of Mass., 

\ In front of them, right to left, Owen J. Roberts of Penn. and Monte Lemann of 

g ft. Victor Morawetz and Judge Arthur |. Tuttle of Michigan. Several mem 


used lively dis 


e Draft the Restatement of 

e La f Property s then taken up and con- 
ere le e D N } \gency came 
lial cipal upon Con 

racts De Disclosed or Partially Dis 
sed ri nd Liabilit f an Undisclosed 
Seavey, of the Har 

lla the Reporter on this subject, 


el] inced during the pe 
Tentative 


Draft No. 6 ntracts wa ust on the Institute's 
oTal i s meeting It dealt with the topic, 
{ I dit I | reacl , It I Is¢ as an Excuse 
Fa I Ret Promise.” As 
ell | rof. Samuel Williston, of the Har- 
ird Law Reporter on the subject. and 
Mr. Art! | | Yale University School 
t Xe rte for the Chapter on 
( raft ere taken up in the 

1 ler« 
Tuttle, juds f the U. S. Dis 


trict Court for the Eastern District of Michigan; 
Hon. Hiram M. Garwood of Texas, Hon. Rousseau 
\. Burch of Kansas, Daniel N. Kirby of Missouri; 
Thomas W. Shelton of Virginia, Owen J. Roberts 
of Pennsylvania, Elihu Root, Jr., of New York, 
Hon. Marvin B. Rosenberry of Wisconsin, Hon. 
\rthur P. Rugg of Massachusetts, and Mr. Monte 
Lemann of Louisiana, were elected to the Council 
on recommendation of the nominating committee 
\ll of these were reelections except Judge Tuttle 
and Thomas W. Shelton, who replace Henry M 
Bates and Andrew J. Montague, respectively. 

The annual dinner of the Institute was held on 
Saturday evening, with Hon. George W. Wicker- 
sham, President of the Institute, presiding. The 
program included addresses by Hon. Newton D 
taker, former Secretary of War; Hon. Learned 
Hand, Judge of the United States Circuit Court, 
Second Circuit; and Hon. William D. Mitchell, At- 
torney General of the United States. It was a very 
successful affair, as was the reception given by 
President Wickersham to members and guests on 
the evening of May 8. 











Finny > 


At the last meeting of the Institute one year 

ago, we had to record the death of three mem- 
bers of our Council. This year we must note the 
first break in the ranks of our Reporters. Professor 
Floyd R. Mechem, Reporter for Agency, and un- 
questionably the best known figure in this branch 
of the law, died at his home in Chicago, on Decem- 
ber 11, 1928. He was a distinguished teacher and 
writer, a man of simple, strong and lovable charac 
ter, who was greatly esteemed by all who had the 
privilege of cooperating with him. The Institute 
has been fortunate in being able to secure Mr. 
Warren A. Seavey, Professor of the Law of Agency 
and Torts at the Harvard University Law School, 
who had collaborated with Professor Mechem, and 
was thoroughly en rapport with his work, to carry 
on to completion the Restatement of the Law of 
Agency. 

Since the last annual meeting the Executive 
Committee has held four meetings, and the Council 
was in session December 19, 20, 21 and 22, 1928, 
and again March 6, 7 and 8, 1929. 

As the work of the Institute has progressed, 
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it has gathered force and efficiency, and this year 
there has been sent to the membership and will be 
presented for consideration at this meeting, a more 
substantial volume of work than ever before laid 
before the Institute at its annual meeting. Some 
appreciation of this may be derived from the brief 
statement that there is now submitted for your con- 
sideration a total of 1,083 printed pages. Included 
in this is the first installment of the Law of Prop- 
erty, embracing 109 sections, with explanatory 
notes; 56 sections of Contracts, with explanatory 
notes ; 84 sections of Torts, with explanatory notes ; 
68 sections of Agency, with explanatory notes; 40 
sections of Conflict of Laws, with explanatory 
notes, and 12 sections of the Law of Business Asso- 
ciations, with explanatory notes 

In addition you also have a very substantial 
installment of the Code of Criminal Procedure, 
covering subjects from Process Upon Indictment 
and Information down to and including Trial Jury. 
All of this, besides one other matter presently to be 
mentioned, will furnish you with sufficient material 
to occupy all the time at our disposal during the 
sessions of this meeting. 

At its meeting on March 17, 1928, the Council 
considered Preliminary Draft No. 12 of the Code of 
Criminal Procedure, Chapter on Indictment, and 
voted to omit Section 196, which required the 
names of witnesses to be endorsed on the Indict- 
ment or Information. Subsequently, the Advisers 
in Criminal Procedure requested the Reporters to 
present to the Council a strong representation of 
the desirability of reinserting this section in the 
Chapter on Indictment, and after hearing the pro- 
test and reconsidering the matter, the Council, at 
its March, 1929, meeting voted that the section 
should be submitted to the members of the Institute 
at this annual meeting, with a note to the effect 
that the Council had not seen its way clear to 
recommend the action urged by the Reporters and 
their advisers, but in view of the opinion of the 
advisers the Council submitted the section to the 





PRESIDENT WICKERSHAM’S ADDRESS 


Institute for criticism and suggestion. Accor 
ingly, an opportunity will be given you for the « 
sideration of this interesting subject. 

During the year the first volume of the Restate 
ment of the Law of Contracts, comprising 177 sec 
tions, which was considered at the last annual 
meeting and referred back to the Council with 
approval, was printed in a substantially permanent 
form, although when the entire work is completed 
if any changes are found expedient to be made in 
this part by reason of comment and criticism after 
its publication, that may be done. The Council 
directed that free copies of this work, bound in 
buckram, be distributed to all the members of the 
Institute, the Judges of all the courts of last resort 
of the several States, and the Judges of the higher 
Federal courts, and also be sent to teachers on the 
Law of Contracts. The Executive Committe 
authorized the sale of copies bound in paper at 
$2.50 per copy, with a reduction to $1.75 per copy 


to law schools buying in lots of 25 or more, and 
with a discount of 20 per cent to commercial pub 
lishers, the selling prices of copies bound in buck 
ram to be fifty cents more than the prices quote 
for paper bound copies. ; 

The book has met with a very gratifying recep 
tion by the bench and bar. The Director will report 
more in detail upon this point, but the attitude of 
the profession in general has been most encour 
aging. 

The cost of printing the various Restatements 
and other documents required to be printed, has 
come to be a very serious figure, and the Council, 
upon the recommendation of the Executive Com 
mitteee, has directed that in publishing futur 
volumes of annual proceedings, there shall be 
printed simply a synopsis of the minutes of the 
meetings of the Council and Executive Committee 
and there shall also be omitted from the report of 
discussions over the drafts at annual meetings, all 
nonessential portions and also the speeches deliv 
ered at the annual dinners. I trust the excision of 
the latter will not rob the membership of important 
and cherished reading matter. The members of the 
Council in adopting this resolution felt that the 
greatest value of a speech was at the moment of 
its delivery, and that comparatively few people de 
vote much time to reading printed addreses months 
after they have been uttered. 

Under the By-Laws of the Institute, the term 
of office of one class of the Council expires at | 
meeting, and you will, therefore, be asked to ball 
for eleven members of the Council to serve for th 
ensuing nine years. The members of the outgoing 
class are: Messrs. Alter, Bates, Burch, Garwood 
Kirby, Montague, Roberts, Rosenberry, Rugg and 
Root Jr. (who was elected to fill the vacancy caused 
by the resignation of Harlan F. Stone). There is 
one vacancy in this class caused by the death of 
Professor Hall. 

We have had during the year a number of 
inquiries from scholars in Canada and elsewhere, 
who were desirous of becoming members of the 
Institute. It was thought that, in view of the fact 
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Criminal Legislation for 1928 
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already adopted the principle that persons buying 
certain goods must make “diligent inquiry” that the 
person trom whom the goods were acquired had a 
ht to dispose of them, otherwise they will 
be presumed to have known they were stolen. The 
new law applies this rule to dealers or collectors 
of any merchandise or property, but as to such 
persons requires not “diligent” but “reasonable” in- 
quiry. The old act made the purchase of the goods 
specified without “diligent inquiry” a _ crime, 
whereas the new act applying to dealers and col- 
lectors establishes the presumption that the prop- 
erty was received as stolen, so that as to them the 
failure to make inquiry is not in itself an offense, 
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ut merely establishes the presumption that the 
receiver of the goods had guilty knowledge. The 
act also punishes as a fence any person who con- 
ceals or withholds goods which he knows were 
stolen. The legislation has also abolished the judi 
cial rule that a person selling stolen goods was an 
accomplice of the buyer, and therefore could not 
testify against him. Chapter 170 expressly reverses 
the courts on this point and permits the thief to 
testify against the fence. 
Business Frauds 

The legislatures appear to believe that the 
old rule of caveat emptor and the common law theory 
that a person must protect himself against being 
imposed upon in the purchase of goods, no longer 
applies in many modern conditions, One of the 
latest evidences of the tendency to set up a crim 
inal penalty for the sharp practice of retailers is 
the statutes which are being so widely adopted, 
making it unlawful to deceive in the sale of liquid 
fuel or lubricating oil. Rhode Island, Ch. 1189, 
evidences this point of view. ._It is there made a 
crime to sell liquid fuel or lubricating oils in such 
a way as to deceive the customer as to nature, qual- 
ity or identity. The tendency toward particulariz- 
ing offenses appears in this act expressly making 
it a crime to sell from a container any other oil than 
that indicated by the trademark appearing on the 
container, and the wholesaler who assists the re- 
tailer to deceive the public by delivering oils to a 
retailer other than those indicated by the trade- 
mark is made a misdemeanant. South Carolina, No. 
644, makes a step further by declaring it to be un- 
lawful to fill an order by a trade name for a lubri- 
cating oil with a substitute article, or to sell oil 
not designated by trade name, without marking it 
“unbranded lubricating oil.” Though openly a pro- 
tection of the purchaser, it is quite possible that 
the great oil companies of the country indirectly 
protected by this legislation favor it. The evident 
similarity of laws in different states points to a 
common source outside of the legislatures. 

New Jersey, Ch. 44, follows the same line in 
making it a misdemeanor to misrepresent food as 
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kosher, and Ch. 133 lays down detailed rules for 
marking platinum and gold jewelry with quality 
marks and makes it a misdemeanor to fail to obey 
the statute. Rhode Island, Ch, 1199, has a wide 
implication. It protects the unwary reader of ads 
by penalizing advertising which falsely or fraudu- 
lently conveys or would reasonably convey the 
meaning that the subject of the advertisement is 
intrinsically worth more than, or was previously 
sold or offered for sale at, a price higher than the 
price quoted in said advertisement. The offense 
is called an offense against public policy. The pun- 
ishment is a fine of $50 to $300 and/or not more 
than 90 days’ imprisonment. 


Motor Vehicles 


The motor vehicle as an aid to crime appears 
in a new form in the statutes in South Carolina, No. 
580, which declares it a misdemeanor to act as an 
advance, rear guard or pilot to a person engaged 
in transporting liquor, and authorizes the forfeiture 
of a vehicle used by such misdemeanant. Virginia, 
Ch. 131, found that its law prohibiting use on a 
motor vehicle of a smoke screen device to escape 
arrest, needed strengthening. The crime under the 
old law was a misdemeanor. It was raised to a 
felony, with a penalty of from 1 to 5 years in the 
penitentiary, or, as an alternative, $25 to $500 fine 
and confinement in jail from 30 days to 1 year, a 
wide choice for the judge. The act makes equally 
guilty anyone aiding or abetting the installation of 
this equipment, and also declares it a felony to pos- 
sess a vehicle so equipped, if the possessor knew it. 
The new law contains another evidence of the ac- 
tivity of the police mind in Virginia. The former 
statute prohibited the use of the smoke screen for 
the purpose of escaping arrest or hindering an of- 
ficer. The new law catches the prospective crim- 
inal before he has a chance to use the device for 
criminal purposes by making the crime simply the 
possession of the device. 

The usual law penalizing possession of a motor 
vehicle with a mutilated factory or engine number 
is developed in Rhode Island, Ch. 1194, which di- 
rects a proper officer to take possession of such a 
vehicle and permits him also to arrest the operator 
and bring him before the court. The operator shall 
not be discharged till he has proved to the satis- 
faction of the court that he owns the motor vehicle 
and has a right to its custody, but he may be ad- 
mitted to bail. Here in this roundabout way a pre- 
sumption of theft is apparently established by the 
statute. New York, Ch. 373, makes larceny any 
unauthorized taking of an aircraft or automobile or 
other vehicle which is not larceny by some other 
law. 


New Crimes and Modifications of Penalties 

The campaign against ambulance chasing has 
brought fruit in New Jersey. Chapters 94 and 95 
make disorderly conduct, and punishable accord- 
ingly, the soliciting of any person to bring an action 
for negligence. The Virginia legislature, in Ch, 213, 
makes an effort to cope with lynching. The statute 
recognizes the share in the crime of everyone in 
the “collection of people” assembled to commit an 
assault and battery, and makes “any act of violence” 
which results in the death of the person attacked, a 
lynching. Lynching is the putting to death of a 
person by a collection of people defined as a “mob,” 


and every person composing the mob and every 
accessory thereto is guilty of murder, or if the mol 
merely commits assault and battery, then of a fel 
ony, subject to 1 to 10 years in jail. The legislature 
expressly enjoins the Commonwealth Attorneys to 
ferret out the identity of the members of the mob 
and authorizes the Governor to designate prose 
cutors to aid the Commonwealth Attorneys. This 
power is made real by giving him authority to spend 
such sum as he deems necessary to prosecute mem 
bers of the mob. South Carolina, No. 656, declares 
it a felony for any person to assault, offer to as 
sault, threaten, menace or intimidate while dis- 
guised by mask or otherwise. The punishment is 
from one to ten years. 

Kentucky, Ch. 44, punishes blackmail by from 
1 to 15 years, thus allowing the court to classify 
individuals according to the seriousness of the of- 
fense and the opinion in the particular county as 
to how harshly a particular individual should be 
treated. This broad power of appreciation given 
to the court is in contrast with the tendency often 
noticeable to reduce this power of appreciation by 
classification of degrees of crime. An instance is 
the law on arson passed this year, Kentucky, Ch. 
40, and in Louisiana, Act. No, 211, but which are 
so similar to other acts passed in previous years 
that it would indicate a common origin in some 
interest affected. The former arson laws set min- 
imum and maximum prison terms and thereby leave 
the seriousness of the punishment to the apprecia- 
tion of the court, while the new acts, increasing the 
maximum to 20 years and the minimum to 2, in 
the case of Kentucky, instead of the old minimum 
of 5 years, classify carefully the buildings affected, 
so that there is not so wide an appreciation on the 
part of the judicial department. The maximum in 
the case of dwellings is 20 years and that in the 
case of burning other buildings 10 years; on per- 
sonal property, 3 years, the minimum being 1 year. 
The new laws make it a crime to burn property 
to defraud an insurer, with a punishment of from 
1 to 5 years, and punish an attempt to burn build- 
ings or property with a penitentiary sentence of 
1 to 2 years or a fine of $1,000. In other cases the 
alternative of fine is not provided. The placing of 
inflammable substances in a building or near other 
property with intent eventually to set fire to the 
building or the property is made an attempt to 
commit arson; it is not actually necessary that the 
fire be lighted. Kentucky, Ch. 41, amends the stat 
ute punishing uttering of worthless checks, makes 
a new where the amount of the check 
does not exceed $20, which is punished by a fine 
of from $10 to $20 and imprisonment of not over 
30 days or both, while if the check be over $20, 
the crime is still a felony. 
of a check of under $10 the defendant, however, 
must be sentenced for from 1 to 2 years. A serious 
increase in punishment is Kentucky, Ch. 42, which 
in the discretion of the jury makes the punishment 
for holding a person for ransom either life im- 
prisonment or death. Formerly the punishment 
was imprisonment of from 2 to 21 years. An in- 
teresting case of adjustment of penalties is Vir- 
ginia, Ch. 225, punishing forgery. The penalties 
of the old act, 2 to 10 years, are not changed, but 
an alternative is added permitting the jury or the 
court trying the case without a jury to confine the 
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New York, Ch, 639, deals with the question of 
bail by prohibiting admission to bail in case of life 
imprisonment, or if the accused person is a fourth 
‘ffender or has been convicted of a felony while 
armed with Under Ch. 374, wil- 
fully jumping bail on a felony charge is a felony 
unless the accused person appears within 30 days. 
The legislatures appear to be closing in on the right 
to bail for dangerous offenders or persons who have 
itted crimes of violence. Louisiana 
regularizes the rights of arrested persons in Act 20. 
They may not be put in solitary confinement and 
their right to communicate with counsel and friends 
by tele; otherwise is expressly declared. 
The legislature is not willing to depend on the sense 
of justice of its officers, but provides a criminal pun- 


a deadly weapon. 


ser ious 


none or 


ishment by making any violation of the act a misde- 
meanor. Consequently a judge or magistrate who 
orders solitary confinement may feel the rigors of 
the law , 

New York state has modified its legislation in 


respect to parole and probation. Probation, Ch. 460, 
courts which are authorized to 
appoint and remove probation officers, who are pro- 
by the Civil Service. The value of the volun 
eer officer is recognized in that the court is given 
“non-salaried volunteer pro- 
bation officers when necessary, provided they have 
the qualifications required by salaried officers.” The 
social history, physical, mental and 
psychiatric examinations of the defendant is impres- 
s proving the individualization of the criminal 
and recognition that he is 
not solely to be treated as a person convicted of 
crime. The court is given full power to determine 
conditions of probation, but the legislature suggests 
that it shall consider for including among the con- 
ditions faithful work, abstaining from the use of 
intoxicating beverages, support of dependents, or if 
a child of school age, attendance at school. The duty 
of the probation officer to keep the person under 
probation straight is insisted on. Parole 
applied to convicts in the prisons, Ch. 485, makes 
very profound changes in the administration and 
application of the parole law. The newly appointed 
State Board of Parole is given control over the sys- 
tem, both administratively and semi-judicially. The 
full responsibility for parole is placed upon the 
Board. Parole is granted not on application made 
by the prisoner, but on the initiative of the Board 
which, at least a month prior to the expiration of 
the minimum term of each eligible prisoner, must 
have brought before it all the information with re- 
gard to him, and prison reports which must contain 
a report from the warden as to his attitude toward 
society, and how the prisoner regards the crime for 
which he is in prison. The physical, mental and 
psychiatric examinations must, as far as practic- 
able, have been made within two months of his 
eligibility for parole, and they must be before the 
Board. There must in addition be a report of one 
of the members giving his personal views and 
recommendations. The prisoner himself must ap- 
With the evidence before it, the board must 
as to the parole and 
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be released if “his release is not incompatible with 
the welfare of society,” and only if “the Board is 
satisfied that he will be suitably employed in self- 
sustaining employment if so released.” It is ex- 
pressly provided that “no prisoner shall be released 
on parole merely as a reward for good conduct or 
efficient performance of duties.” Formerly parole 
was too often a means of sanctioning prison disci- 
pline by providing the means of rewarding good 
conduct in prison with little regard for the pro- 
bability of good conduct outside the prison walls. 
The statute precisely designates the records to be 
kept, notably requiring social, physical, mental and 
psychiatric condition and history of the prisoner. 
These records must be kept in the Central Bureau 
of Criminal Identification. Not only does the Board 
act as a quasi-court in deciding to parole prisoners, 
it also considers cases of parole violators whom it 
may require to serve out the balance of their maxi- 
mum terms or “impose such punishment as it deems 
proper.” Discharges from parole are abolished and 
if a prisoner be convicted of a felony while on 
parole he shall never be eligible for further parole. 

Louisiana aligns herself, by Act 99, with the 
states creating a modern system of criminal identi- 
fication. A State Bureau of Criminal Identification 
and Investigation is created under a board of man- 
agers of three: the Governor; one member, a chief 
of police of an incorporated city; and one the 
elected sheriff of a parish; both selected by the 
Governor. The Governor appoints the superinten- 
dent with the approval of the other members. The 
superintendent in his turn, with the approval of 
the board, makes rules and appoints his assistant, 
and on his own authority names the other five 
members of his Bureau. Law enforcement officers 
are required to make fingerprints of persons ar- 
rested who on the best judgment of the arresting 
officer are wanted for felony or who at the time of 
arrest have in their possession stolen goods or ar- 
ticles used in committing crimes. Fingerprints 
must also be taken of persons “reasonably believed 
guilty” of certain other crimes. Statistics of the 
disposition of criminal cases must be filed with the 
Bureau, and also records of all goods pawned or 
given second-hand dealers for sale. An interesting 
clause authorizes the Bureau to provide police 
schools. New York, Ch. 875, reenacts its statute 
setting up a Central Bureau of Criminal Identifica- 
tion, extending the records to include in addition to 
fingerprints, “information with reference to crimi- 
nals and their records and methods of work.” The 
new Bureau is to act in cooperation with the Bu- 
reau of Criminal Identification in the Department 
of Justice at Washington. Another important duty 
is the keeping of criminal statistics showing the 
number and nature of crimes reported or known 
to the police. Arrested persons granted or denied 
bail are tried by the criminal courts, and the action 
taken with relation thereto. The Chief of the Di- 
vision of Criminal Identification is instructed to 
constantly study facts about crime and make spe- 
cial reports on crime conditions. 

A very desirable tendency to improve the ad- 
ministration of criminal law by reducing difficulties 
inherent in the federal state system is in Louisiana, 





Act 71. Where a judge of a court of record of a 
state bordering on Louisiana, which by its law has 
made provision for commanding persons within its 
borders to testify in criminal actions in Louisiana 
certifies that a witness is in Louisiana who is neces 
sary in a felony case in such state, the judge of 

court of record in Louisiana shall order such wit 
ness to appear and be heard in opposition, and ma 
order him to appear in the other state to testify 
If he fails to attend, he is punishable like any othe: 
person disobeying a subpoena. The act is to apply 
only if the laws of the state in which the trial i 
to be held give to persons coming into the state 
under such subpoena, protection from service of 


South Carolina, No. 593 


it 


papers and arrest. 
another way of helping the state by giving 
increased number of challenges in proportion t 
those of the defendant. 


Louisiana, by Act 17, provides a new method 
settling a puzzling question of insanit fa de 


fendant. The superintendents of hospital 
insane and feeble-minded are created a commissio1 
of lunacy with permission to either superintendent 
to designate a competent physician to act in his 
place. A prisoner is held for not over 40 days in 
the Criminal Department of the Insane at the cap 
ital of the state, and his sanity is there investigated 
by the commission who must make their report i 
writing to the judge. If the report be that the 
accused is insane or was insane at the time of the 
commission of the crime, he is committed to an 
asylum to remain till discharged, but if the report 
be that he is sane and was sane at the time of the 
commission of the crime, the finding of sanity shall 
be final, and upon his trial insanity shall not there 
after be urged as defense. Any person found to 
have been insane at the time of the commission of 
the act, but presently sane is entitled to discharge 
by the court on the filing of the report. It will be 
interesting to see whether the Louisiana courts 
sustain this act as in harmony with Art. I, §9 of 
the Constitution requiring a jury trial in cases 
where the punishment is hard labor or death, and 
in other cases permitting irial by a court without a 
jury. Act No, 2 is a new Code of Criminal Pro- 
cedure for the State of Louisiana. It organizes the 
many sections of the statutes relating to criminal 
procedure and contains in particular interesting 
codification of the law of criminal evidence 





Belief in Odoriferous Remedies 


“In a recent number, the AMERICAN Bar Associa 
JouRNAL wandered into the field of preventive medicine. The 
effort took the form of an explanation of an old custom 
an English court. In this court a large bouquet of fi 
always sits on the bench between the Judge and the prisoner 


vers 


and witnesses. This custom is a general survival of an old 
notion that the prisoner at the bar was liable to infect the 
Judge with jail fever. The flowers were placed before the 


Judge to screen him from the dangerous emanation 
the prisoner. 5 

“There are still people who have faith in odoriferous 
appliances as measures for warding off disease. The courts 
are lucky that their observance to the fetish takes the form 
of sweet-smelling flowers. Most of the feticl used are 








offensive to smell, at least. The bag worn around the neck 
is apt to contain asafetida. Sometimes other stinking drugs 
are added. The mixture exposed in rooms generally contain 
onion or something that smells even worse. None are of 


any service.”"—Dr. W. A. Evans in Chicago Tribun 
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CHICAGO ASSOCIATION TAKES UNUSUAL STEP 


ttee of Chicago Bar Association Investigates Sanitary District Legal Payroll 
ses Gross Imposition on Public—Open and Secret Records of Employ 
Many Lawyers Drawing Salaries and Doing Little Work—Legis- 


tors Emploved—Comnnttee Recommends Suits to Recover 


in bar activities has 
Bar Association 


. Ns 
eg the extent of the participa- 
nployed by the Sanitary District 
Chic ndalous conditions recently ex- 
ed. 7 y District, a highly important 
litical « controlling over two billion 
lars ty and serving three and 
half n ( e in Chicago and 49 other 
es and s found to have on the pay 
ll of Yepartment 155 lawyers, more than 
100 of ere drawing good salaries but 
ig’ littl rk, the Chicago Bar Associa 

reveal report submitted by a committee 

Public ] Foe 

Che 1 t, approved by the Board of Gov 

S igo Bar Association, is the result 
ve survey, in the course of which 
rtant ents, pay rolls, bill, and files of 

Sanit District were procured and examined, 

estionnair: nt out, and 141 persons who had 

een employ: n the Law Department of the Dis- 

during t past four years were interrogated 

s to the e of their employment and the com- 
< itior [ her } 

The « ( still engaged in the investiga- 

of the ct of individual lawyers and their 
esponsibil participation in the abuses 

1 to ex No names are mentioned in the 

est ch is confined to general find- 
es, an endations for improvement. 

Of the is kinds of law work of the Dis- 
rict during the three years under investigation, the 
nost import says the report, was that connected 

ith the Lake Levels controversy. This work was 











lone largel special counsel. There were ten 
f these « and according to figures available 
ese ten “1 ed or charged for legal fees and 
eir incid expenses an aggregate of $499,130.” 
High sum may seem, the committee is 
illing to this disbursement without crit- 
“The ed in this contro 
sy al I seem large, and your 
tt eli hat the work might have been 
rformed y a smaller nun ber of special counsel and 
a less Still, in vie the importance of the 
mtrovers) range of necessary investigation and 
tudy, the tween National and state governments and 
etween different States, the length of time the controversy has 
‘en in i active stages, the great number of legal 
1estions the amount of work performed, your 
mmittee to say that the ver of special counsel 
ployed k or the aggre + amount paid was ex 
SIiVEe 
The lass of cases, involving the de- 
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fense of suits brought against the District by resi- 
dents of the Illinois River valley for damage to land 
and crops from overflow of the river banks, the 
report states, involved instances where Chicago 
lawyers were put on the payrolls without valid rea- 
son, and only, as the committee believes, “as a 
pretext for loading the payrolls.” 


Not only lawyers, but members of the legis- 
lature were found to be on the pay rolls of the 
Sanitary District, several of them Cook County 
“What legitimate object the District had 
in employing members of the State legislature,” 
says the report, “it is difficult to determine,” and 
continues: 


lawyers. 


“The intimation has been made that it was necessary to 
arry a number of legislators on the payrolls in order to se 
cure proper protection for the District’s interests at Spring- 
field. Such a purpose was manifestly improper. One of the 
former Attorneys for the District stated before the Committee 
that his administration of the office for a number of 
years no members of the State legislature had been employed, 
except in a few instances where downstate lawyers of promi- 
nence had been retained to represent the District in connection 
with the flood damage claims and happened at the same time 
to be members of the House or Senate. This former Attorney 
stated that during his administration, although no Cook County 
members were on the District payroll, the District had no 
trouble with the legislature. 


during 


“Members of the Senate and House who appeared before 
the Committee denied that any action taken by them as legis 
lators was influenced in any way by the fact that they were, or 
had been, on such payrolls. They admitted, however, that it 
was objectionable for any municipal body, such as the Sani- 
tary District, whose interests are frequently affected by legis- 
lation pending at Springfield, to have a number of legislators 
on its payrolls. The employment by the Sanitary District of 
members of the legislature before which a program of pro- 
posed legislation for the relief of the District is pending, is a 
practice which is bound to destroy the independence and use- 
fulness of the legislative branch of the government. 

“Some of the members of the legislature apparently felt 
that it was unlawful for them to be on the payrolls during the 
sessions of the legislature and had their names removed from 
such payrolls during their active service at Springfield. They 
were, however, on the payrolls during their terms of office as 
members of the legislature, and the Committee is at a loss to 
see that any real distinction could be based on the fact that 
the legislature was not actually in session at the time that they 


were on the payroll.” 


The usual salary paid by the District to Cook 
County legislators was at the rate of $416.66 per 
month. The legal services performed by them, says 
the report, “were for the most part not of a sub- 
stantial character and did not, in the opinion of the 
Committee, justify the amount of compensation re- 
ceived by them.” 

As eloquent testimony of the extent to which 
the District payrolls were padded, the committee 
cites statistics of the persons employed in the Law 
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Department of the District during the past five 
years. The table: 


Year Lawyers Non-lawyers Total 
1925 54 170 224 
1926 68 162 230 
1927 96 265 361 
1928 155 409 564 


After a drastic pruning, following the expo- 
sures which developed after the election of last 
November, the payroll now includes only 22 law- 
yers and 23 non-lawyers, a total of 45. The dif- 
ference between this number and the figures for 
prior years (564 in 1928, and mounting annually) 
represents political patronage. 

The methods of bookkeeping, by which at least 
two different pay rolls were used, are also exposed 
in the report of the Bar committee. It seems the 
District kept not only a “regular” payroll, but also 
a “miscellaneous” payroll, the latter containing the 
names of lawyers not provided for in the annual 
budget, but who received their compensation from 
other accounts. “Apparently,” says the report, “no 
distinction between the kind or quality of work 
assigned to the different lawyers was based upon 
the fact that some were on the regular payroll, 
some on the miscellaneous payroll and some on still 
other payrolls. Although most, if not all, of the 
miscellaneous payroll was charged up to the Lake 
Levels account on the books of the District, only 
a very few of the lawyers appearing on that payroll 
were actually engaged in that litigation. This was 
one of the misleading methods of bookkeeping pur 
sued by the District.” 

Particularly significant appears the fact that 
the miscellaneous payroll was carefully concealed, 
although the regular payroll was published in full, 
every two weeks, with the names of the attorneys 
appearing thereon and the amounts paid them. “So 
effective was this concealment,” says the report, 
“that according to the statement of one active mem- 
ber of the Board it was several months after he 
took office before he learned of the existence of the 
‘miscellaneous’ payroll or learned that the District 
had in its employ such an excessive number of 
lawyers.” The report continues: 

“In the opinion of the Committee this omission from the 
published proceedings of all mention of the miscellaneous pay- 
roll is convincing evidence of a consciousness of guilt on the 
part of Trustees and others who participated in such conceal- 
ment and indicates that they well knew that this miscellaneous 
payroll was being used for a wrongful diversion of funds from 
the treasury of the District.” 

The method of selecting lawyers to work for 
the District revealed by the report seems flagrantly 
slip-shod and inefficient: 

“In some instances men having absolutely no experience at 
the Bar and having been admitted to practice for only a few 
months, were placed on the payroll at salaries ranging from 
$4,000 to $6,000 per year, while other lawyers of much greater 
experience and presumably of better qualifications were paid 
from $3,000 to $4,000 

“During the period under investigation the lawyers who 
occupied the position of Attorney for the District and head of 
the Law Department were not consulted about and had nothing 
to do with the determination of the number of assistant attor- 
neys to be employed, the selection of the particular persons, or 
the fixing of their rate of compensation, and frequently knew 
nothing about such assistant attorneys.” 

Any person whom the Chairman of the Em- 
ployment Committee named, the report shows, was 
automatically put on the payroll by the Attorney 
for the District at the compensation specified by 
the Chairman, “without regard to any need of the 
District for such additional attorney and without 








regard to his qualifications, or lack of qualifica 
tions.” 

Most of the lawyers who appeared before the 
Committee sought to make some showing of serv- 
ices rendered, but, says the report, “in a large num 
ber of cases, such service was pitifully slight as 
contrasted with the amount of compensation ré¢ 
ceived.” A number of these lawyers, receiving 
salaries ranging from $3,000 to more than $9,006 
per year, admitted that they had performed no 
service whatever for the District, but stated that 
they “had been ready and willing and expected t 
render legal services.” \ note of cynicism creeps 
into the committee’s report in connection with these 
legal services: 

“Only a comparatively small number of these lawyers ha 
regular office space with the Sanitary District, but a larg: 
nuniber of them claimed to have gone to the offices of the Dis 
trict several times a week either for the performance of ser\ 
ice or in search of some assignment Indeed, many of ther 
told of persistent and fruitless requests made by them for work 
at the offices of the District. From the number who stated that 
they had made such visits, it would appear that the offices 
the District must have been filled te overflowing well-nigh every 
morning by assistant attorneys. One of these lawyers, when 
pressed on examination as to what actual work he performed 
stated that he sometimes showed callers into the office of one 
of his chief assistants, and again, that he sometimes got books 
down from the upper shelves in the library for other assistant 
attorneys who were looking up the law. This particular law 
yer, whose services included such office boy work, was paid a 
salary of $4,800 per year.” 

“An equitable assignment” was made of all the 
work of the Law Department, by which was meant 
such an assignment of the work as to give each 
attorney something to do, so as to give him the 
opportunity of earning his salary. laudable as this 
may seem, the report reveals that as practiced, the 
plan was inefficient to the point of absurdity: 


“Such assignment was made without regard to the needs 
of the District, and in no way depended on whether or not the 
regular law staff could have performed the particular service 
involved. In making this ‘equitable assignment’ of work, the 
same cases were often assigned to several lawyers for a mere 
checking up of court dockets or other clerical work and the 
different lawyers were often ignorant of the fact that they 
were engaged in such absurd duplication of work. They must 
have realized, however, that they were not earning the liberal 
semi-monthly payments which they received. Rarely, if ever 
was there any check to determine whether the lawyers t 
these assignments were made had performed the work so as 
signed. The First Assistant Attorney who professed to have 
made these assignments was unable to advise the Committee 
as to what, if any, matters had been assigned to a large num 
ber of lawyers on the payroll, and where he did attempt t 
specify, he was frequently contradicted by the lawyers wh« 
subsequently appeared before the Committee and stated that 
their work was of a different character. Indeed, a large nun 
ber of the lawyers who had been in the employ of the District 
for periods varying from one to three years made so little im 
pression during their employment by the District that they 
were in no way remembered either by the Attorney for tl 
District, the First Assistant Attorney, or other assistant at 
torneys who were constant in their attendance at the office of 
the District. This complete oblivion which had overtaken bot! 
the personality and the professed services of numer lawyers 
tl 


c 
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iny work per 





is persuasive evidence to the Committee that 
formed by them must have been negligible 
Among other legal labors, it seems a number 
of the lawyers were employed in the “Educational 
Department.” Their duty was to familiarize them- 
selves with the various activities of the District, 
and then lecture to clubs and civic organizations on 
the importance of the District’s accomplishments 
and future plans. “It is to be noted,” points out 
the committee’s report, “that the ‘Educational De 
partment’ was organized a few months before the 
fall election, and was active during that period 
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their rules so as to give the Attorney for the Dis 
trict control of the Law Department, and power 
to approve the selection and rate of compensation 
to assistant attorneys, and to discharge those found 
incompetent or unnecessary. 

The committee further recommends that the 
Law Department should consist of such a number 
of duly qualified lawyers as may be necessary, 
giving all their time to the District, except for a 
few special and local counsel, required for excep 
tional matters. 

Full periodical 
Departm 
the pay 
mended. 

The practice of employing legislators should 
be discontinued, the report urges, and such employ- 
ment should be prohibited by the legislature, by an 
act similar to that passed by Congress. 

Suits should be started, says the committee, 
against the Trustees for their misuse of public 
funds, and against the lawyers who knowingly par 
ticipated therein or benefited thereby. The chief 
responsibility for the “disgraceful conditions” found 
to exist is laid to the Trustees and their political 
“who have debauched the public service 
and placed upon the payrolls of the District more 
than a hundred lawyers for whom there was no 
legitimate These Trustees “should be held 
responsible in the courts for the violation of their 
trust in knowingly and deliberately squandering 
them.” 

Of the lawyers who knowingly accepted the 
benefits of this unlawful misuse of public funds, the 
report says this: 


reports of the work of the Law 
it, and a regular quarterly publication of 
rolls in the newspapers, 1s recom- 





also 


associates, 


need.” 


“Of all classes of our citizens the lawyer should be the 
first to recognize the importance to the people and to the wel- 
fare of our government of the strict observance by public 
officials of their duty to protect the public funds from any 
diversion to private or other wrongful uses. The responsibility 
imposed upon the lawyer by his profession and by his oath 
requires his active support and encouragement of public officials 
in the honest performance of their duty. His aid or connivance 
in, and particularly his acceptance of benefits resulting from, 
a violation by public officials of their duty to the public is a 
greater offense than when committed by laymen, and he should 
be held to a stricter accountability 

The report concludes with the statement that 
the committee submits these general findings and 
recommendations to inform the Board of Governors 
of the Chicago Bar Association of the conclusions 
reached, but that the committee is “reserving until 
the completion of the investigation our recom- 
mendations for disciplinary action against such 
members of the Chicago Bar as shall then appear 
to us to have been guilty of unprofessional conduct 
in connection with their employment by the Sani- 
District.” 

The committee which is making this searching 
investigation is headed by Edgar B. Tolman, chair- 
man, with Lessing Rosenthal, vice-chairman. The 
other members are: Walter Bachrach, Richard 
Bentley, Stephen A. Foster, Irwin T, Gilruth, Bruce 
Johnstone, M. V. Kannally, Harry Eugene Kelly, 
Thomas J. Lawless, George H. Meyer, Erwin W. 
Roemer, Frederick E. Von Ammon, Russell Whit- 
man, James H. Winston, and Hobart P. Young. 
John M. Cameron was also a member of the com- 
mittee, and took part in the hearings, but did not 
participate in the report because of his absence 
abroad. 


tary 
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STANDARDS FOR ADMISSION TO BAR CONTINUE 


TO GROW STRICTER 


Recent Changes Show Tendency to Require Better General Education Before Beginning 
Law Study—Required Period of Law School Study Also Increasing—Office Study Is 
Discouraged in Most States but Required in Pennsylvania 


HANGES in the requirements for admission 
C to the bar made by various states during 

1928, with one possible exception, all show a 
tendency to raise both the general educational 
requirements and the period of law school study, 
the Annual Review of Legal Education issued by 
the Carnegie Foundation for the Advancement of 
Teaching reveals. 

Pennsylvania, which has long differed from 
other states in requiring applicants who are not 
college graduates to pass an examination roughly 
equivalent to a high school education in scope, in- 
stead of accepting certificates issued by the high 
schools themselves, has transferred the conduct of 
this examination to an independent body of ex- 
perts, the College Entrance Board, by a Court Rule 
adopted September 30, 1927. The first test of the 
new rule came in June, 1928, and resulted in so 
few of the applicants’ passing that between 98 and 
99 percent of those registered as beginning their 
law studies in the latter half of 1928 were grad- 
uates of a college. “We thus have the curious 
outcome,” states the Foundation’s Annual Review, 
“that, although the Pennsylvania Supreme Court 
has expressly repudiated the American Bar Asso- 
ciation requirement of two years of college work 
as tending to close the door of the profession 
against self-educated men, yet that Court today 
maintains a standard of general education which 
in its practical application is far more rigorous 
than that of any other jurisdiction.” 

In New York, the Court of Appeals deter- 
mines the rules for admission to the Bar. For 
many years the State Department of Education 
(usually termed the “Regents”) to which the 
Court “has entrusted a certain amount of super- 
vision over the preliminary education require- 
ment,” has conducted special examinations for 
prospective law students. These examinations, un- 
like those in Pennsylvania, were not a general 
requirement, but were supplementary, as an addi- 
tional means of qualifying, for those who could not 
secure high school certificates. These supplemen- 
tary examinations were abolished by a rule of the 
Regents effective January 1, 1928. Meanwhile, 
the Court of Appeals itself had adopted a rule re- 
quiring one year of college work, or its equivalent. 
This rule applies to applicants beginning their law 
studies after October 15, 1928. After October 15, 
1929, two years of college work or its equivalent 
will be required. Since the law schools open 
shortly before October 15, these rules will first 
become effective in the academic years 1929-30 and 
1930-31 respectively 

In Ohio, the rule requiring two years of col- 
lege work, or its equivalent, adopted in 1926, came 
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into full effect in 1928. Colorado postponed the 
application of a similar rule, raising the require 
ment from one to two years of college, until the 
academic year 1928-29, instead of 1927-28, as pre- 
viously announced. However, this concession is 
made up for by other provisions restricting the 
qualifications. The academic requirements must 
now be satisfied before beginning the period of 
law study, instead of within six months thereafter, 
as previously permitted. 

On the other hand, the West Virginia Board 
of Law Examiners have recently interpreted the 
Court Order of 1924, which requires “A _ prelimi- 
nary academic education equivalent to two years 
of study in a college,” to mean that a special exam 
ination, if necessary, to show the equivalent of 
two years college work, may be taken at any time 
prior to admission to the law examination. This 
interpretation, the Annual Review points out, 
recognizes as “preliminary” general education 
cram work pursued during intervals of law study 

The required period of law school study, re 
cent changes indicate, is also tending to be in- 
creased to more than three years in law schools 
of a certain type. Thus Louisiana has provided 
that applicants from a four-year law school shall 
not be examined until they have finished the four 
year course. Pennsylvania, by amendment adopted 
October 5, 1928, has restricted the privilege of 
qualifying in three years to those who complete 
the regular course of study in a full-time law 
school requiring an average of at least ten hours’ 
instruction per week. Colorado, by a rule which 
will not go into effect until after autumn, 1929, 
requires four years in the case of night law schools 
outside the state, 

Office study seems to be discouraged by rules 
adopted in three states during 1928. The Colorado 
rule that at least one of the three required years 
of law study must be spent in a law school came 
into effect; the date when two years of law school 
work will be required was pushed forward, how- 
ever, so as not to affect applicants examined prior 
to January 1, 1930. Louisiana, after December 31, 
1928, requires students under supervision, other 
than in law schools, to register at the beginning 
of their period of law study, and to keep the Exam- 
ining Committee advised of any changes in their 
course. Wisconsin has strengthened its rule af- 
fecting office students by requiring reports of their 
progress to be rendered every three months. 

Pennsylvania, on the contrary, has recently 
joined the small group of states which insist on a 
certain amount of office work. A rule requiring 
six months’ of office clerkship, which may be inter- 
polated into school vacations, became effective 
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l 28 I re, rules have been 

1 re o studer even while in law 

t registered with a preceptor, and pro- 

ling « te methods of proving their good 
1 rule adopted in Saskatchewan 

¢ rs of college work became effec- 


tive after October 1, 1927. In Newfoundland the 
minimum of general education required before be- 
ginning the study of law has been raised from less 
than high school to the equivalent of one year of 
college, and applicants who present an additional 
year are allowed a corresponding reduction of 
their period of law study. 


ARRANGEMENTS FOR MEMPHIS MEETING 


O be it Memphis, Tennessee, October 23, 
a. 25 29 HEADO RTERS Hotel Peabody, 
( Sin- 


and Second Street. Rates: 
person) $4 to $7 per day; double 
bed (two persons) $6 to $8 per 
s with twin beds (two persons) $7 
$10 pe parlor suites $12, $14, $15, $20 per 
have tub and shower bath and out- 


Reservations and Hotel Information 


reservations and information con- 
ly and other Memphis hotels should 


e addr to the Executive Secretary, Olive G 
ker, 209 South La Salle Street, Chicago, Illinois. 
To : unnecessary correspondence, members 
be specific in making requests for 
ting (1) whether double or single 
is ted and if double the names of persons 
11 > 


2) whether double or twin beds 





Every effort will be made to comply with re- 
quests made, as far as available accommodations will 
permit. Reservations should be made as early as 
possible. 

Railroad Transportation 

Individual identification certificates will be sent 
all members of the Association prior to the meeting, 
enabling them to secure a reduction of 25 percent in 
railroad fare to and from Memphis. 


National Conference of Commissioners on Uniform 
State Laws 


lhe Conference will be held in Memphis on Oc- 
tober 14-19, with the Peabody Hotel as headquarters. 

Reservations of hotel rooms should be made 
through Mrs. Olive G. Ricker, Executive Secretary 
of the American Bar Association, 209 South La Salle 
Street, Chicago, Illinois. 


ire pre the approximate rate; (4) date of a a 
lefinite information as to whether The tentative program of this Conference will be 
’ al or evening published in a later issue of the Journal. 
ADDITIONAL HOTEL ACCOMMODATIONS 
e from 2 Persons 2 Persons Without Bath 
juarters Single Double Bed Twin Beds Single—Double 
Blocks $2.00 to $2.50 $3.50 to $4.00 $4.00 $1.50 $2.50 
Amba 5 Blocks $2.00 3.50 to 4.00 4.00 1.50 $2.50 to $3.00 
150 $2.50 
(Shower bath available) 
$2.50 to $5.00 4.50 to 5.50 $5.00 to $6.00 2.00 to $2.50 $3.00 to $4.00 
ur 3.00 to 4.00 4.50 to 6.00 6.00 to 7.00 
Bl s 2.00 to 3.50 4.00 to 6.00 
i 250 to 5.00 4.50 to 7.50 5.00 to 7.50 2.00 to 2.50 3.50 to 4.00 
é k $3.00 $4.00 $1.00 
Tenness Across Street 2.00 to 3.00 $3.50 to $5.00 $5.00 to $6.00 
rrest |] rtments Mile Parlor, Bedroom, Bath and Kitchenette $4.00 to $6.00. 
Parlor, Bedroom, Both and Kitchenette $8.00 to $10.00, 
Miles Parlor, Bedroom and Bath, Single $4.00, Double $6.00. 


rular Hotel Reservations, $3.50 Single and $5.00 Double. 
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WHAT THE JOURNAL STANDS FOR 


A member of the Association writes to ask 
“What does the JourNAL stand for? Why 
does it not adopt some definite program of im 
provement in some branch of the law or its ad 
ministration and stay with it until it accom- 
plishes something ?”’ 

That is a perfectly fair question and it 
gives the JoURNAL pleasure to answer it. The 
JouRNAL stands for exactly what the Ameri- 
can Bar Association indorses and supports. It 
is the official organ of the Association and not 
a private publishing enterprise. Its business is 
not to develop an independent character and 
follow a career of its own choosing, perhaps 
apart from the direction in which the Associa 
tion itself is moving. While its official charac 
ter may involve limitations, it also has its ad- 
vantages. One of these, we have heretofore 
been inclined to think, was that there could be 
very little doubt as to what it stands for. 

The foregoing seems to answer the second 
inquiry which the member propounds. The 
JOURNAL does not have to adopt ‘“‘some definite 
program of improvement in some branch of the 
law” because that has already been done by 
the Association itself. It has even gone beyond 
that and adopted several definite programs of 
improvement dealing with several branches of 
the law. In so far as its space permits, the 
JouRNAL has done its best to support the out- 
standing features of these programs. 

To select one thing only, as suggested, and 
stay by that until something has been accom- 
plished, would be to make the JouRNAL repre- 
sentative of only one of the many items of the 
Association’s plans and purposes. While atten- 
tion was concentrated on one thing, other 
things of probably equal importance would 





have to be neglected. Such a course might 
give an appearance of unity and energy and 
resolution to the JOURNAL’s program. But if 
it took a long time to accomplish the desired 
end, it would doubtless also become extremely 
tedious for the vast majority of readers. 

One feature of the Association’s program 
to which the JouRNAL has devoted particular 
attention is the movement to raise the educa- 
tional standards for admission to the Bar. An- 
other feature is the maintenance of high ethi- 
cal standards for the profession, and the Jour- 
NAL has done what it could to cooperate in this 
worth-while effort. Another item in the Asso- 
ciation’s program is defense of the Courts 
against encroachments on their necessary 
powers, and here the JouRNAL has faithfully 
represented the organization’s attitude. These 
are but single instances gathered out of a great 
number of undertakings by the Association for 
the improvement of the administration of Jus- 
tice—all of which have been reflected, at least 
to some extent, in the columns of the JouRNAL. 

Apart from reflecting the general attitude 
and supporting the specific plans of the Asso- 
ciation, the JOURNAL endeavors to print infor- 
mative articles on a wide variety of legal sub- 
jects; to keep the membership informed of im- 
portant developments in legal fields beyond 
those which the Association cultivates; to 
chronicle as far as possible the major activities 
of the State and local Bar Associations; and, 
within the limitations of its space, to provide 
a forum for the discussion of matters of gen 
eral interest to the profession. 

All this constitutes a program quite suff- 
cient to occupy the JOURNAL’s attention and 
one which, we hope, has not been wholly with 
out some measure of accomplishment. 


NEGLECTED RELATIONSHIPS OF 
THE LAW 

Very little attention has heretofore been 
given to the close relation between the practice 
of law and fishing, hunting, golfing, garden- 
ing, motoring, not to mention a number of 
other pursuits of equal importance. To remedy 
this unfortunate state of affairs, so prejudicial 
to the profession, the JOURNAL is preparing to 
publish a series of brief articles on the relation 
of law and the subjects mentioned, beginning 
with the July issue. 

In that number Mr. Andrew Price of 
Marlinton, West Virginia, leads off with a con- 
tribution on Fishing that leaves nothing to be 
desired—except a chance to go a-fishing. Mr. 
Price’s preeminent qualifications to speak with 


authority on this subject, particularly in its le- 
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gal aspects, will become e 
reads the first few paragraphs. O% 


vident to anyone who 
equal au 


thority in their respective fields are those who 
will contribute t: sequent numbers. These 
include Mr. Silas Strawn of Chicago, who 
will write on Golt r. Horace K l'enney, ot 
Chicago, whose s t will be Hunting; Sid 


nev S. Gorham, President of the Chicago Bar 
vs his Motoring; Judge 
P. Stettfes f the Superior Court oft 


football 


Ass\ ciatir nm, W h 
Walter 


Cook County, 


coach and wil 1 that subject; and cér 
tain other gentlemen, from whom acceptances 
have not been se | who will relate the Law 
to Mountain-Climbing, Camping, Gardening 


and other subjects 


It has beet sted, with much reason, 
that the problet vere rowding of the 
profession mi t least partially solved by 
the publication « ich a series. So attractive 
will these pursuit essarily become to atten 
tive readers, that 1 ny who have heretofore 


ignored them doubt find it impos 

sible to resist the ire. his will obviously 

operate to decré ‘fessional competition. 
hie See.ene 

In an he April issue Mr. 
Sweet calls attention to the personal ele 
ment general! ed in views about the 
jiurv system. He intimates that the success 
ful jury lawyer is likely to think well of the 
system. The | er who has little to do 
with juries mors silvy restrains his admira 
tion. 

Chis 1 ul nature Much of what 
passes as care hought opinion 1s 
merely the ge ed impressions of the 
individual ents that go with it 
ire not so mi sis of the opinion as 
an attempted tionalization of a view 
erounded mort ess on personal feeling 
and attitude ips, pers nal interest. 


he rational: nay be so complete and 


satisfactory as t ipport the opinion fully. 
In such case tl is a natural tendency to 
refer it back tot beginning of the process 
f opinion-fort \s a matter of fact it is 


a subsequent st 


In the field of improvement in the ad 
ministration of ce we see this tendency 
to generalize personal experience and im- 
pression illustrated fully d trequently. 
Fortunately the rk of preparing a suc 
cessful antidot going steadily forward. 
Numerous and rganized studies of the 
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data furnished by vears of experience are 
bringing out the impersonal facts from 
which alone sound generalizations may be 
made. They are eliminating the personal 
views from the process, even though they 
may confirm some of them in the conclu 
sions reached. 


DEBATES ON THE JURY SYSTEM 


\ mild sort of debate as to the merits 
of the jury system, as at present constituted, 
has been going on in the JouRNAL for several 
years. It will probably go on for several 
years more, as radical changes are hardly 
to be anticipated in the near future. 

But this debate is as nothing compared 
to that which has been raging on the jury 
system during the past year in the colleges 
and high schools and other educational in- 
stitutions of the country. We speak ad 
visedly because we have had much corre 
spondence on the subject, ranging from a 
request for back copies of the JOURNAL to 
practically an ingenuous suggestion that we 
furnish the outlines of all the arguments on 
both sides—with emphasis on the corre- 
spondent’s side, of course. Our supply of 
several issues containing articles about the 
jury system was exhausted long ago. 


EXECUTIVE COMMITTEE MEETING 


The Executive Committee held a meeting 
at Washington, D. C., on May 6, 7, and 8, 
President Newlin presiding. All the members 
were present except Mr. Boston. The commit- 
tee had before it various communications with 
respect to repeal of the Volstead Act and re- 
lated prohibition matters, but it declined to take 
any action as it decided it was not authorized 
to speak for the Bar on that subject. 

It recommended an amendment to the 
by-law defining the powers of the Commit- 
tee on Professional Ethics so as to make it per 
fectly clear that that body could answer 
questions relating to judicial ethics, and also 
take action on charges involving the same. 
This proposed amendment will be published 
in due course as required by the Constitution. 

The Committee heard the report of the 
special committee to consider securing a per- 
manent home for the Association and dis- 
cussed it at length, but took no action. 

Reports of officers showed that the 
various agencies of the Association were 
functioning satisfactorily. 











Statute Making Insolvency of Bank Presumptively Fraudulent and Subjecting President and 


REVIEW OF RECENT SUPREME COURT DECISIONS 


Directors to Imprisonment Held Violation of Due Process—Power of Interstate Commerce 
Commission to Fix Railroads’ Compensation for Transporting Mail — Actions 


Under Federal Employers’ Liability 


Act, Amount of Evidence Required, 


Computation of Damages, Assumption of Risk, Negligence of De 
ceased—Liability of Carriers for Accident in Course of Journey 
Over Two Railroads—Lever Act Empowering President 


; 


to Fix Price of Coal Held Valid 


By EpcAr Bronson TOLMAN* 


Banking—Presumption of Fraudulent Insolvency 


In view of its statutory definitions of insolvency the 
statute of Georgia providing that insolvency of a bank 
shall be presumed to be fraudulent and subjecting its presi- 
dent and directors to imprisonment, unless the presump- 
tion is rebutted by them, is arbitrary and unreasonable. 


Manley vy. State of Geordta \dy ( p 232: Sup 
cz. Rep. Vol. 49, p 215 

As early as 1833 a statute was enacted in Georgia 
embodying a presumption of fraudulent insolvency, 


substantially like that here in question It provides 


that 


“Every insolvency of a bank shall be deemed fraudu 
lent, and the president and directors shall be severally 
punished by imprisonment and labor in the penitentiary 
for not less than one (1) year nor nger than ten (10) 
years; provided, that the defend in a case arising under 
this section, may repel the presi fraud by show 








ing that the affairs of the bank have been fairly and 
legally administered, and generally, with the same care 
and diligence that agents receiving a commyssion for 
their services are required and bound by law to observe; 
and upon such showing the jury shall acquit the prisoner.” 


Its meaning, however, has been changed recently) 
by a statute which defines insolvency in these terms: 
“A bank shall be deemed to be insolvent, first, when 


it cannot meet its liabilities as they become due in the 
regular course of business; second, when the actual cash 


market value of its assets is insufficient to pay its liabili 
ties to depositors and other creditors; third, when its re 
serve shall fall under the amount herein required and it 
shall fail to make good such reserve within thirty (30) 


days after being required to do so by the Superintendent 
of Banks.” 
Before the enactment of this statutory definition 
none of the conditions was deemed insolvency 
From a judgment of conviction in the state courts 
under the statutory presumption Manley appealed, con 
tending that it violated his rights under the due process 
clause of the Fourteenth Amendment. His conten 
tion was sustained by the Supreme Court in an opinion 
by Mr. Justice ButLer. The state courts had upheld 
the presumption on an analogy to the doctrine of res 
ipsa loquitur in civil cases, and had maintained that 
the proviso permitting rebuttal of the presumption 
saved its constitutionality 
The Supreme Court's reasons for adopting a con 
trary view were stated in the opinion, as follows: 


State legislation declaring that proof of one fact or 
a group ot tacts shall nstitute prima facie evidence of 


*Assisted by MR Tames | HomIr 





the main or ultimate fact in issue is valid if there is a 
rational connection between what is proved and what is 
to be inferred. If the presumption is not unreasonable 
and is not made conclusive of the rights of the person 
against whom raised, it does not constitute a demal of due 
process of law : A prima facie presumption casts 
upon the person against whom it is applied the duty of 
going forward with his evidence on the particular point 
to which the presumption relates. A statute creating a 
presumption that is arbitrary or that operates to deny a 
lair Opportunity to repel it violates the due process clause 
of the Fourteenth Amendment Mere legislative fiat 
nay not take the place of fact in the determination of 
issues involving life, liberty or property. “It is not within 
the province ot a legislature to declare an individual guilty 
presumptively guilty of a crime.” 


he presumption here involved does not rest upon 
any definite basis. It is raised upon proof of any one 
or more of the conditions described as insolvency and 
without regard to the facts from which such condition 
resulted. ‘Lhe statute does not specify the elements of the 
offense; and so the inference is not restricted to any 
particular point or specific issue. The facts so to be 
presumed are as uncertain and vague as the terms 
“fraudulent” and “fraud,” contrasted with “fairly,” “legal 
ly,” “honestly,” and “in accordance with law,” when used 
to describe the management of a bank. : Nor is the 
generality of the presumption aided by the allegations of 
the accusation. The indictment merely follows the general 
words of the statute without specifying facts to disclose 


the nature or circumstances of the charge And as 
to guilt also, the presumption is sweeping. It extends to 
all directors. There may be from three to twenty-five 


he president is required to be a director 


The presumption extends to the corpus delicti as 
well as to the responsibility of the president or director 
accused. The proof which makes a prima facie case 
points to no specrhic transaction, matter or thing as the 
cause of the fraudulent insolvency or to any act or omis- 
sion of the accused tending to show his responsibility 
He is to be convicted unless he negatives every tact, 
whether act or omission, in the management of the bank, 
from which fraudulent insolvency might result or shows 
that he is in no way responsible for the condition of the 


} 1 
Dank 


Inference of crime and guilt may not reasonably be 
drawn from mere inability to pay demand deposits and 
ther debts as they mature. In Georgia banks are per 
mitted to lend up to 85 per cent of their deposits. Un 
foreseen demands in excess of the reserves required do 
not tend to show that the crime created by 828 has been 
committed. The same may be said as to the other con 
ditions defined as insolvency. The connection between 
the fact proved and that presumed is not sufficient. Rea- 
soning does not lead from one to the other The 
presumption created by §28 is unreasonable and arbitrary 


The case was argued by Messrs. Marion Smith 
and W. T. Colquitt for appellant, and by Mr. Reuben 


\rnold for appellee 
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Interstate Commerce Commission—Rates for 
Transportation of Mail 
The Interstate Commerce Commission has power to 
fix the rates of compensation for the transportation of mail, 
and the orders fixing such rates may be made effective 
retroactively to the date of the filing of applications for 
uch orders. 


nited New York Central R. R. Co. 
Op 305 Ct Rep Vol. 49, p. 260 
The 1 here applied to the Interstate Com 


1921 for an 


e Commiss adjustment of com- 


nsation for carrying the mails retroactively and for 

future l ommission at first held that it was 
powered to estabish rates only as to the future. It 

made new orders, however, establishing the same 
es for the time intervening between the filing of the 
plications and the date of the orders first made. The 
sstmaster Gi refused payment, and the rail- 





ids thereupon recovered judgments in the Court of 

ims on the basis of the later orders. These judg- 

nts the Supreme Court affirmed on certiorari in an 

inion delivered by Mr. Justice Hotmes. He briefly 

ted the issu ind the grounds of the decision as 
The g United States is that the 
terstate ( on had been given no au- 
ority to change the ayment to be received by 
e railroads ore its orders went into 
fect eq onstruction which requires 
nsideratior f a few words only, but of the whole 
Act yr ( ig cerned This is the Act of July 
8 1916 f § » St. 412, 425-431 (C., Tit. 39, ch. 
where the ng §5 is broken uy to smaller sections ) 
vhich made great change in the relations between the 
1 nd the ( ernm Before that time the car 





alulroads a 
7 / 


riage of the by the railroads had been regarded as 

yuntary w the service is required (C., Tit. 39, 
$541) refusal nished by a fine of $1,000 a day (C., Tit 
FB $563 . a the nature of the services to be rendered 


statute in great detail Naturally, to 
with the re- 


s described 





save its t is coupled 
uirement to transpor on that the railroad shall 
receive reasonable compensation The words are “All 
railway mmot arriers are herel required to trans- 
port such mail matter as may be offered for transporta- 
tion by the 1 ed States in the manner, under the con 
itions, a vit ervice prescribed by the Postmaster 
General and s entitled to receive fair and reasonable 
mpensatiot 1 transportation and for the service 
onnecte | The Gove ment admits, as it 
nust, tl e€ compensation for such required 
service titutional right So far as the Gov- 
ernment ‘ha uived its imt nunit rom suit this right 
nav be et the absence other remedies not 
nly by injunction against further interference with it 
but by an act to recover compensation already due 
Accordinely tl tatute provides for application from 
time to time t Interstate Commerce Commission to 
establish by r reasonable rate or compensatior 
be paid at stated times. C., §542. 551. 554 
We assut that while the railroads perform these 
services af pt pay without protest they get no 
ground for nt complaint But the filing of 
n apy ses a , t ssatisfaction and a 
demand \ irther protest would be a superflu 
f i 1ilroads is tust thev 
Id he c he application is 
filed. Int te vord Chief Justice Shaw, 
“If a pie-pow urt could be called on the instant 
and ot true istice for the puhlic 
vould to 1 ‘ mpensation with one hand. while 
they apply t vith the other.” In fact the 
necessarv it t tion takes a long time. in these cases. 
vears Baeh ¢ P compensation for the vears thus 
ecupied is a titutional right the companies no less 
than it is f re being so. and the 
Interstate Can ’ heer ‘ trihenal ¢ 
| ¢ red it 1 natural incident 
¢] { to treat its de 


“ss intended the 


Commission to settle the whole business, not to leave a 
straggling residuum to look out for itself, with possible 
danger to the validity of the Act. No reason can have 
existed for leaving the additional annoyance and expense 
of a suit for compensation during the time of the pro- 
ceedings before the Commission, when the Commission 
has had that very question before it and has answered it 
at least from the date of its orders. We are quite aware 
that minutiae of expression may be found that show Con 
gress to have been thinking of the future. We put our 
decision not on any specific phrase but on the reasonable 
implication of an authority to change the rates of pay 
which existed from the day when the application was filed, 


the manifest intent to refer all the rights of the rail 
roads to the Interstate Commerce Commission, and the 
the fact that unless the Commission has the power as 


sumed a part of the railroad’s constitutional rights will 
be left in the air. 
The case was argued by Solicitor General Mitchell 
for petitioner and by Messrs. Frederick H. Wood and 


George H. Fernald Jr., for respondent. 


Federal Employers’ Liability Act—Evidence— 
Damages 

In actions under the Federal Employers’ Liability Act 
more than a scintilla of evidence is required to justify the 
submission of the case to the jury. 

The defendant is entitled to a proper instruction in a 
death case as to the earning power of money in determining 
the present value of anticipated benefits; but where the 
charge is proper, the defendant cannot avail itself of an 
objection that the charge was not sufficiently detailed, when 
it failed to request a further charge. 

Western & Atlantic R. R. vs 
268, Sup. Ct. Rep. Vol. 49, p. 231. 

The plaintiff here sued under the Federal Em- 
ployers’ Liability Act as the administratrix of one 
Hughes, a fireman. He had been killed by being 
knocked from the running board of a locomotive while 
crossing a bridge. The theory of liability advanced by 
the plaintiff was that the death had resulted from the 
defendant’s negligence in permitting the track leading 
to the bridge to remain in bad condition. This conse- 
quently had caused an unusual rocking of the engine 
crossing the bridge, so that Hughes was knocked off 
and killed 

The railroad denied these allegations and asserted 
that the injury had resulted from Hughes’ negligence 
and disobedience of rules; it claimed further that 
Hughes had assumed the risk and requested direction 
of a verdict. This was denied and judgment went for 
the plaintiff on a verdict. 

On a writ of certiorari in review of the case, Mr 
Justice Branveis delivered the opinion of the Court. 
\lthough the Supreme Court found no ground for re- 
versal in the record, occasion was taken to discuss two 
rules of the federal courts in cases of this sort—the 
rule requiring more than a scintilla of evidence to go 
to the jury and the rule of damages to be applied. With 
reference to them Mr. Justice BRANDEIS said: 


Hughes: Adv. Op 


The Railroad asserts that the scintilla of evidence rule 
prevails in Georgia; and argues that the lower courts 
erred by applying the local rule in this case. It is true 
that submission to the jury of contested issues of fact 
is not required in the federal courts, if there is only a 
that it is the duty of the judge 
to direct the verdict, when the testimony and all infer- 
ences which the jury could justifiably draw therefrom 
would be insufficient to support a verdict for the other 
and that this federal rule must be applied 


scintilla of evidence 


party ; 

by state courts in cases arising under the Federal Em 
ployers’ Liability Act We need not consider whether 
the rule prevailing in Georgia differs substantially from 
the federal rule For even under the federal rule it was 
proper t submit the case to the jury The evidence 
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introduced by the plaintiff was substantia 1 was suff 
cient, if believed, to sustain a verdict in her favor 


The Railroad contends also that there was erro1 








assessing the damages. It argues that minal damag 
only were recoverable since the plaintiff failed to intr 
duce evidence either as to the proper method of comput 
ing the present value of th nticipated benefits or as 
to the rate of interest which shoul plied in doi 
so. The evidence was am , g t there 
were mortality tables introdt:ced by the plaintiff and ar 
nuity tables offered by the Railroad—tables in which values 


were computed at both the six per cent and the seven 
per cent rate. The Railroad argues also that the charge 
failed to make it clear to the jury that, in « 





damages recoverable f t ture benef 
adequate allowance mus ade, a ling to circun 
stances, for the earning power of money; that the verdict 
should be for the present value the anticipated benefits 
and that the legal rate of interest is not n ssarily the 
rate to be applied in making the computation There 
is no rvom tor a contention that the charge failed t 
state correctly the applicable rule If more detailed i 
struction was desired, it was incumbent upon the Rail 
road to make a request therefor It did not d 


The case was argued by Mr. Fitzgeral: 
petitioner, and by Mr. Reuben R. Arnold for respond 
ent 


Federal Employers’ Liability Act—Assump- 
tion of Risk 


In an action under the Federal Employers’ Liability 
Act a verdict should be directed for the defendant where 
the evidence establishes conclusively that the employee 
fully understood and appreciated the risk involved in the 
existence of the dangerous condition complained of, or 
where the evidence fails to show any negligence on the part 
of the defendant. 

Delaware, Lackawanna & Western R. R. ( 
Koske, Adv. Op. 234; Sup. Ct. Rep., Vol. 49, p. 202 

The respondent Koske had sued under the Fed 
eral Employers’ Liability Act in a New Jersey court 
interstate commerce. He alleged that the defendant 
railroad had permitted an open uncovered, 


to recover injuries sustained by him while engaged in 
e 


unlighted 
and dangerous hole to exist between certain parts of 
the tracks and that at four o'clock on June 4, 1925, 
while alighting from an engine, he was injured. 


1 


It appeared that the plaintiff had worked at the 


place for some years, partly in the daytime, and was 
familiar with the tracks and ground there. It further 


appeared that there was a drainage ditch or trench at 
a place not far from the coal chute where the plaintiff 
was often engaged in his work [he case was tried 
upon the theory that part of this trench was the hole 
into which the plaintiff jumped when he was injured 

The defendant moved fot lirected verdict on 
the theory that it conclusively appeared f1 
dence that the plaintiff had assumed the risk of the 
accident and injury compl: 
this motion judgment was entere 
plaintiff. Upon affirmance of tl judgement by the 
court of last resort in New Te rsey, the Supt 
granted certiorari and reversed the case. M 
Butter delivered the opinion of 


mm the evi 





ned of, and upon denial of 
verdict for the 
reme Court 
rR. JUST 


Court, first ob 


serving that the judgment could not be affirmed on the 
suggestion of the plaintiff that the hole in question was 


11 , 1 ' j 


I 
one other than that one alleged in the plea 
sidered at the trial. 
liability and the doctrine of assumption of risk em 
bodied in the federal act, saying: 
The Federal Emp! ers Liabilit Act permits rec 


ry upon the basis of neglige: 1 carrier is not 


ings and con 


He then discussed the basis < 


r 
' ' . " 
lable to its emp ¢ | f + rr insuff 





Assi | 


etitioner and by Mr. I 


spondent. 


Federal Employers’ Liability Act where the 
shows without substantial contradiction that the deceased 
knowingly stood in a dangerous place at the time of the 
accident, and that there were several other places which 


he might have occupied with safety, the negligence of the 
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l | ent tha t 
gen ry len was on plaintiff 
evide t how a breach of d 
nt to him in respect of the place 
d that in whole or in part his 
el tl Al except as 
t Act e employee assumes th 
‘ loyment when obvious or fu 
t the extraordinar 
t ne s employer 
yr 
recor t » descript W 
it was t er nan that € 
or neglige ay not be found 
uC ol tl l I C I | < T 
measure I ( | \ ete t 
le I I re 4 l 
¢ | is € le t tl 
s not suitable p ite for the pur 
5 maintained that there vas in ust t 
er carrier i eal lor t lrait 
W h less ¢ d r t é 
i loved ein Defendant i t 
tain its yard the best r Satest « 
freedom i < election of methods t S 
n the « ( facilities and pla 
r pl e¢ ( will not pre I 
pect of sucl matters r leave engir tior 7 
h as are involved in the construction 
ilroad yards and the drainage systetr therein to t 
ertain and varying judgment of juri The ev 
| not sufhcient to warrant a find I 
t vas guilty of any breach of duty \ pla IT 
t of the method empl ed or the 
rain at the time and place in question 
The court tal judicial notice t 
yme weeks immediately before the a é 
1 it was light for some time before pl 
ur . » He worked in daylight for 
ning during the spring and summer 1 
one year hi ked days Che was 





of recent origin about the place wher¢ ired i 


e conditions were nstant and of long 

de e requires a finding that he | 1 

ition of the drain and its conditior t t 

1estion The dangers attending jumping 

the vicinity of the drain, especially in tl 

vious Plaintiff must be held to have full rst 
und appreciated the risk 

It was the duty of the judge pres t 
direct the jury to return a verdict 


fe nd int. 
The case was argued by Mr. Walter J. Larrabee f 
Faerber Goldenhorn for 


Federal Employers’ Liability Act—Basis 
of Liability 
In an action to recover damages for death under the 


evidence A 


ee me 


deceased was the sole cause of death and a verdict should 


directed for the defendant. 
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t I - 
Seep 





ry { > br yught t ‘a ‘ 
t istrator of the estat eR ; 
, 171 , 
I Vas nie an ¢ : 
n ro 1 1 re 
s death | e the ot tl e ac t 
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r 1 — 5 | T 
leceased with a safe place to w K I 
ved t vidence showed no negligence on it . 
rt and asked for the direction of a verdict 
Ju lome vas entered i | t 
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S ( ( South Carolina 
To ruling the Supreme Court granted 
1¢ ed the judgment 1n an 
M ] SANFORD. 
\ ment t ise is contained in 
scloses the ving facts. Rich 
was a n a trair ew This crew was 
c] 1 ] | efet lat Sl perate a locomotive 
1 to haul dump cars furnished by an 
pen t actor Che ntractor was engaged 
x tior connect with filling in 
d Che loading of excavated dirt 
he rs required them to be moved fre 
s for movement were given some 
histle on a steam shovel used 
oading metimes by a laborer, known as a 
er,’ é f the contractor. Some 
the embers of the train 
= that 1 
W he it a full swing 
the dirt from the 
a portion of it 
sometime occupied by the 
gverous t such times part of 
: ld so as to crush 
ne sta there This R ards knew. He 
been wal nst it But, nevertheless, while 
engaged ntéer, he w killed, though it was 
| dicted evidence that there were at 
t S | ¢ r} | ive stood in 
cl f the swinging boom. It 
I f rcumstances that the 
‘ ‘ t loment 
t I STICE SANFORD 
stion whether 
< iry to determine 
nt was engaged 
t é t Railroad Com 
’ tor as a volunteer. 
H ever t e it is r that, even if the Rail 
id Con n owed |! any ity in this respect, 
tial « I that there was any 
t 1urt sh a sate place 
a ‘ | oninilon is undisputed that ther 
‘ A 1 have stood mn 
t ¢ wer rea ibly safe and well 
ted t | vork, and in which he 
+1 nging boom And 
] » evidence is that 
n on the running 
1 d nself in a 
” a place not 
' t work ane l 
int t er in which he 
, t nde a full swing 
le there through his 
t Sé f the acci 
+ } these cir¢ m 
P tf, the lishsite 
| 
t th was 1 
f any i ' 
+ with« ny 
{ 
1 1 Mr. Thomas W. Davis 
1M D f etitioner and by Mr 


Foreign Corporations—Turisdiction—Liabil- 
ity of Carrier 
Where a reign railroad corporation does some busi- 


ness in a state and maintains an agent there for receiving 


service of process, the jurisdiction of a federal court sitting 
in the district extends to a transitory cause of action arising 
out of an accident outside the state during a journey for 
which passage was sold in the state by another foreign cor- 
poration as agent of the defendant sued. 

In such case, if both carriers are sued, they are entitled 
to proper instructions giving effect to contract and tariff 
provisions relating to separate liability. 


7 ° _ 


muisville & Nashville v. Chatters, Adv. Op. 382; 
t. Rep. Vol. 49, p. 329 
Che plaintiff here brought suit in a District Court 
n Louisiana to recover for personal injuries against 
the Louisville & Nashville Railroad Company and the 
lway Company. The plaintiff was a cit 
izen of Louisiana; the Southern is a Virginia cor- 
poration, and the Louisville & Nashville is a corpora 


ion of Kentucky. Process was served on the cde 











fendants on their designated agents in Louisiana 


[he injuries occurred in Virginia while the Sout! 
ern was operating the trai The ticket for the jour 
ney was purchased in New Orleans and entitled the 

I - - . 
passenger to passage from New Orleans to Washing 
S 4 
ton, partly on the line of the two defendants and partly 


, ’ 
on anotner road 


Each road furnished crew and mo 
tive power over its own lines, and during such time 
had exclusive control of the train. 

he Southern appeared specially and excepted 
he District Court’s jurisdiction on the ground that, 
ice the action was transitory and arose outside of 
Louisiana, and not out of business transacted by it 
ere, the court was without jurisdiction. 
ception was overruled 


This ex 
Both defendants took excep 
tions to the charge of the court at the trial. The Cir- 
cuit Court of Appeals affirmed judgment for the plain 
tiff, and the Supreme Court granted certiorari. 

It then reversed the judgment in an opinion de 
livered by Mr. Justice Stone. The ruling of the 
trial court on the jurisdictional question however, was 
held sound Introductory to consideration of this 
aspect of the case, the rule as to jurisdiction over 
transitory causes of action was stated in the follow 
ing language: 

\ foreign corporation is amenable to suit to enforce 


a personal liability if it is doing business within the juris 
| ; 


diction in such manner and to such extent as to warrant 


the inference that it is present there. . . Even when 
present and amenable to suit it may not, unless it has 
consented . be sued on transitory causes of action 
arising here which are unconnected with any cor 

porate by it within the jurisdiction 





For purposes of the decision it was assumed that 


consent to suit by process served on the designated 
agent would not extend to a cause of action arising 
outside the state and unconnected with its business 
there. Various aspects of the business transacted by 
the Southern in Louisiana and the effect of the sale 
of tickets on its behalf by the Louisville & Nashville 
were then considered and found sufficient to confer 
‘urisdiction. It was noted that the Southern maintains 
n office and agents in Louisiana for the solicitation of 
business, that it sells tickets there, that it maintains an 
agent there for service of process, and that conse- 
quently it can undoubtedly be sued there on at least 
some causes of action 


The discussion then turned to the narrow ques- 
tion whether sale of the ticket by the Louisville & 
Nashville rather than bv the Southern removed the 
latter from jurisdiction for suit on this cause of a 
reference to this the Court said: 

But the sale in Louisiana of the ticket for trar 
tl hern was made by the Louisville & 
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Nashville under the filed int tariff as the agent fi 
account of the Souther In its legal effect it wv ac 
of the Southern within the jurisdictio1 y whicl bli- 
gation to respondent on the contract i carriage over its 
own lines became complete It was t of this actior 
within the state that the present atior f the South 
ern arose, although the alleged bre I t curred 
elesewhere. 

Since the Southern was present 1 ect to su 
in Louisiana, we are ncerned t w the questior 
whether the sale of the ticket was ficient to bring it 
there, but only with the question whether eing there, i 
liability extended to all ses of action arising out of 
its corporate acts within the state, including this one 

Once established that the foreig1 rporation is wit 
in the state for purposes of suit, its presence for that pur 
pose would seem to be extensive witl s presence for 
the purpose of carrying iny rporate transaction within 
the jurisdiction and, granted t é ts liability t 
suit on causes of action growing out of t latter should 
follow To say that not ever orporate act within the 
jurisdiction is sufficient to establish its presence there for 
the purpose of suit is ver fferent from saying that a 
suit founded upon such an act may not be maintained ther 
once its presence and consent t i iblished 

We decide only th n the abs f an authori 
tative state decision giving a narr to the we 
of attorney filed under the state statut t operates as a 
consent to suit upon a ALISE f action like the present 
arising out of an obligation incurred within the state 


although the breach occurred wi 


The other question considere 


the nature of liability of the two defendant carriers z 
ntl . ] 


The ticket sold by the Louisville & Nashville containe 
a provision that it acted as an agent in selling th 


ticket and was not responsible beyond its own line 


The tariffs filed with the Interstate Commerce Con 
mission contained a similar pro 
these the Louisville & Nashville asked for a directe 
verdict and for an it tion that if the jury foun 
that the accident did not occur on its line it was ne 
liable. 


jury that liability was joint and that if no explana { 


tion of the accident was given bot efendants woul 
be presumed to be liable 








3ut there was n ba her in ding o1 proof 
for a joint liability f botl etitioner wr the negligence 
of one Neither of then mn rriet vas under 
any duty, either by tl ’ w or statute. to transport 
or assume any respo! t portat ol 
respondent bevond its vn line he ouisville & 
Nashville, therefore, mig I { n the throug 
ticket, provide that it should not be nsible 
and in any case, the transportation s¢ to be performed 
was that of a common carrie mer under 
published tariffs and the attendant | tatior f liability 
in the tariff became the lawful conditi n which the 
service was rendered, binding alike « ‘ rrier and its 
patron There was, therefore viden f joint 
liability of the petitioners in th there could be 
no liabilitv of either for injury to respondent occurring 
bevond its own line except on the theot that its own 


negligence caused or 
Error was also found in the refusal of the cou 


o direct a verdict for the Louisville & Nashville 


_— 


There was no evidence f the ré 
loosening of the set | it 


the screw which fastened it was 


the employees of the outs e& N ifter anit 
the window, or whether it broke therwise becam 
loosened on account f some hidde mascertainable 
defect, or was loosened by others tl! the employes 
either petitioner, does not appear 


lurther error was noted in the charge so far ; 
made the Southern liable for negligence of tl 


ouisville & Nashville 


— 


The jury was in effect told to return a verdict against 
both petitioners on a finding of negligence on the part 
either As there was evidence t ref] ted imspections 
the window screens by the Souther ter t ir reacl 
its line and before the accident, from wv h the jury might 


n the opinion wa 


Both were refuse and the urt charged the 
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ve 1 that the was no want of car t 
r rn, the ry may have found tl 
vas to the negligence of the Louis | W S ¢ 
1 so have returned a verdict against bot t re 
ssuc t the Southern’s own negligence 
t was entitl lave the issue su 
iced by the « struction wl i 
< t against tl ~ ert n the the I 
f the jur sl 1 ude that the I & 
‘ 
alone vas negligent 
he case was argued by Mr Hart icCa 
Louisville & Nashville R. Co.. Mr. J. B M 
tor the Southern R. Co., and by Mr. Georg ' 
respondent 


Constitutional Law—Price-Fixing Under War 
Power 
The Lever Act empowering the President to fix the 
price of coal by executive order is valid, and dealers selling 
coal are bound by the price so fixed, in their contractual 
relations with buyers. 


ip. 321; Sup. Ct. Rep. Vol. 49, p. 314 
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f rT) > ? ] ] 4 ] 
in executive order under the Lever \ mx! t! 
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The urget f the defendant's need for coal and 
1 he community generally were emphasized. 

engaged in manufacturing snowplows 

juestionably, the production of such 





equipment was in the state of war then prevailing a public 
se for whicl 1 and other private property might have 
ween take rtion of the power of eminent domain. 
When regard id to the condition of the coal industry, 
plaintiff’s contr f the product of the mines referred to 
} te tone his price quotations support 
interest of national safety, there was 
i rder to prevent manipulations to 
ice prices those having coal for sale and to lessen 
rehensiot the part of consumers in respect of their 
l ana the rices liable to be exacted 
srief reference was then made to decisions hold- 
g that the Fifth and Fourteenth Amendments gen- 
rally protect freedom of contract but it was noted 
that liberty is not absolute, and must yield when 
essary to tl lvancement of the purposes which 


e national government was organized to accomplish. 
[The existence of such necessity here was demon- 


ted in the luding paragraph of the opinion, as 
WS 
Under ( stitution and subject to the safeguards 
ere set f t rotection of life, liberty and property 
t and the President exert the war 
F and they have wide discretion as to 
me ryployed successfully to carry on 


The measures here challenged are supported by a strong 
presumption of validity, and they may not be set aside 
unless clearly shown to be arbitrary and repugnant to 
the Constitution The principal purpose of the Lever 
\ct was to enable the President to provide food, fuel 
and other things necessary to prosecute the war without 
exposing the government to unreasonable exactions. The 
authorization of the President to prescribe prices and also 
to requisition mines and their output made it manifest 
that, if adequate supplies of coal at just prices could 
not be obtained by negotiation and price regulation, ex 
propriation would follow. Plaintiff was free to keep his 
coal, but it would have been liable to seizure by the gov- 
ernment. The fixing of just prices was calculated to serve 
the convenience of producers and dealers as well as of 
consumers of coal needed to carry on the war. As it does 
not appear that plaintiff would have been entitled to more 
if his coal had been requisitioned, the Act and orders will 
be deemed to have deprived him only of the right or op 
portunity by negotiation to obtain more than his coal was 
worth. Such an exaction would have increased the cost 
of the snowplows and other railroad equipment being 
manufactured by the defendant and therefore would have 
been directly opposed to the interest of the government 
\s applied to the coal in question, the statute and execut’ve 
orders were not so clearly unreasonable and arbitrary as to 
require them to be held repugnant to the due process 
clause of the Fifth Amendment. 


The case was argued by Mr. Ira Jewell Williams 
for petitioner and by Mr. A. M. Liveright for re- 
spondent 
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Devoted to Recent Books in Law and Neighboring Fields and to Brief 


Mention of Interesting and Significant Contributions Appearing in the 
Current Legal Periodicals 





Among Recent Books 


Treatis the Law of Banks and Banking, by 
A John T. Morse, Jr. Sixth Edition, Revised by 

Harvey | Voorhees Boston: Little, Brown 
& Company 28. In two volumes, pp. 2134.—The 
first edition his treatise was published by John 
[. Morse, Jr., of the Boston Bar in 1870. The work 
vas carefully tten and was most helpful to prac- 
titioners at a time when there were few works on this 


nportant subject. It reviewed the rights of deposi- 
rs, the powers and duties of officers, and the lia- 
ility of bank 

With the | ‘sing of years these subjects have 


issumed greater importance as financial institutions 
ve become essential factors in all activities of trade 
1d commerce In the half century since the first 
lition was published there have been many changes 

the dealings of banks. These trans- 
nany relations between a bank and a 

trade has increased many and varied 
problems have been presented for decision. Numer- 
us novel and perplexing questions have been presented 
y and against banks, and the development of the law 
Id for review; the subject may still 


the law a1 
tions touch 


iffords a wide fe 
ustify an authoritative text-book 
The first edition comprised less than 500 pages 


with an appendix containing the National Bank Act 
in effect June 3, 1864; the table of cases there cited 
comprised only 35 pages. There have since been sev- 
eral editions of this work, and the sixth edition, re- 
vised by Harvey C. Voorhees, might have been more 
helpful if the text had set forth principles supported 
by authorities. Section 9 of Usage comprises a few 
lines, while the notes to that section, with copious 
references to authorities, comprise eleven pages. It 
is manifestly difficult to present a text-book in concise 
form which the profession may accept as authorita- 
tive; the present work seems rather a digest, and other 
digests are more comprehensive. 

The modern trend of banking indicates that large 
aggregations of capital are sought; this gives greater 
influence and power to an institution, and suggests 
problems which may perhaps be more properly dis- 
cussed by the statesman or philosopher, than in a text: 
book on banking. It has been said that “Banking 
is both an art and a science. As an art, it is a branch 
of trade intimately connected with every man’s busi- 
ness; as a science, it forms an important portion of 
political economy.”’* 


*History and Principles of Banking, by James William Gilbart, 1835 








































































And thus the 
a search for the controlling 
of financial 
successfully, that foreign 


Perera, 228 N. Y. 599 


of the medium of exchange is of 


student may w 
decisi 


questions; it has bec 
(Brown v. 


The attitude of jurists hers 


questions of delicacy affecting tl 


banking institution should maintain, { 
by a bank to its standing n 
community It is recognized tl 
attained high repute from thei 


i] 
broadminded, rather than a te 
tion, in respect to matters that 1 
name and reputation for fair de 
made by the highest 
fettered by fixed rules 


willing to assume discretion, is a 


decisions are 


by others 


profitably receive a scholarly revi 
ment of 
banking world. Debatable problen 


cussed bv the highest State and Fe 


at times, with conflicting opiniot Vv 
decisions in state courts. the questi 
solution deserve deliberat nsiderati 
For instance, shall combinations of 
cated with full regard to the n 

as well as benefit to the 

for counsel to consult 1] ‘ 
statutes, for the prac ner mm 

the comparative advantages of state 
ization: as also the he tn ¢ ‘ 


which may be permissibl 





under federal organizatior \1 
quested to express opinion as to a 
method of avoiding existing bart 


front expansion 
The 
Part II contains t 
Federal Reserve Act a 
National Banking Laws 
per Act of 1927; 
Instruments Law which sought to « 
on that subject. There is, however 
cussion of the Federal Reserve Act 


volved many new questions si! 


| . 7 
second volume of the pr 
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and in tl nied 
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It is convenient to find the 


the law, and the present tend 
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changes in legislation in a single work, but it is obvi 
ous that one or more of these statutes may justify 


volume devoted alone to the one subje 


The lights and shadows of th 
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ment on the particular point de 
there have been numerous decisions 
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digests citing the authorities. Thess 
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 * Professor Arneson 
this volume a brief and non-techni 
he law of the Constitution, principall 
lergraduates it ollege courses, but 
that it may prove useful to memb« 
ho are stirred iosity as to the 
ming of the e and national ¢ 
s not possible, of course, to deal « 
subject in 339 pages, and the 
um to have d so, but one f 
real insufficien n the space de 
tne Federal Government in ch iupter f 
Personal Rights are Safeguarded 
The most sati tory chapter 
son’s book are those on Interstate ( 
Regulation, Police Power and Due P: 
Protection of the Law. The cha 
Contracts Are Safegsuarded j less 
that deal ng with Cit enship and S 
lequate and somewhat confused 
The chapter last referred to op 
ent that “Stat Z of 
mportance to the é ric 
importance of the priv leges and 
the Fourth Arti le and the di 
vf the Third Article In the same 
it is said that “the word nat ls j 
the status of those wh 
I have supposed it wa 
ire not aliens. It is, ti 
though broader than t] 
speaking of children born within tl 


to toreigen parents it is said to | 
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be considered 4 +1 ¥ 
hey re not welled to be s 
cert lv there > choice +] 
Fourteenth Amendment such mm 
Iternative, but e citizens of 
Their right at later dav to reno 

vy or may 1 e given by treat 
In the chapt The Court 
tion, Marbury v. Madison is s1 
n vhi h the | i r of id} ] 
plied p. 46 This statement 
st of the discussion of the subie 
Te ons ft tl ne eff. ct Tt COT 
tth chapter uy Luther v. Borden 
th the situat where a revolu 
vas sought to be set up in Rhode Isla 
ent recognized the old government 
ment “Asat ter istorical 


ed by the f eral authorities.” It 
government which was later recogn 
1p under a new constitution propose 
nized government. The summary 
chapter ( p 103 of the law of the 


ne new 
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( URRENT 
k ( 1 the decision in Han- 
Natio1 v. Moyses, 186 U. S. 181. The 
230 that “no state law passed un- 
may impair the obligation of a 
S be * te law passed un- 
t er does impair the obligation of a 
since all contracts 
he police power In fact, the 
t er as a limitation 
s not developed by Pro 
t the author fails 
state to tax a State 
S h ( v. United States 
Race Discrimination 
t e reader’s attention 
27 S. 536, in which a 
eroes from primary elec 
nection with extradition 
ht to try a fugitive from 
> ped i1 is reign country 
K. BurpDIcK 
: 
j , 1 Reter 
5 St¢ ol New 
' ( 9. Pp. XXVI 
{2 g of the “I’m Alone 
| Coast Guard 
. internat onal 
( ternational law 
gehts involved requires a know] 
; oT t f liction in mat 
t is ed by Professor 
’ ( lurisdiction w 
f S e scope t study is limited 
roreig! iweling craft bent on 
¢ er [he discussion is further 
1 yf the law in Great Britain 
Hi L hie ect 1 logically ana 
1 oe a English Law 
) 4 ? 4 | ¢ 
i the | f the United 
1T) ‘ é Treaties, Interna 
Keng ¢g gling as early as 
13th ( In 1678 the Board of Customs 
ted 1 tor at Stockton-on-Tees “That 
be vet nt that French wines be not landed 
‘ e! . Che Lord High Ad- 
y s to cruise on the 
ts of |] nd Ireland to seize all ships en- 
: ‘ il limit was fixed 
r smuggling ft as in the 17th century England 
; ntait I tion throughout the “English Seas.” 
: Later, in 17 t first limitation of four leagues was 
sed by | tior Che Earl of Illay explained 
n the Hor f Lords the origin and necessity of 
| hovering | 1 their sanction by international 
F In s f aggressive action by Parliament 
' eoling 1 1 its golden age from 
802 to 1825 threatening and pervasive did the 
7 arliament swept aside restrictions 
‘ ertain cases to one hun- 
0 statutes were passed in a 
iggling methods 
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and devices. The result was legislative duplication 
and confusion followed by simplified legislation in 
1825. This new legislation marked the beginning of 
the decline of English smuggling resulting in practical 
extinguishment in 1851. It is noteworthy that Sec 
tion 181 of the Act of 1876 provided for the firing 
liable to seizure and examination which 


into any vessel 
shall not bring to when required to do so. Many of 
he sections of the Act of 1876 are applicable to air 
raft by the Air Navigation (Consolidation) Order 
f 1923 

The laws of the British Empire as reflected in 
the enactments of the Dominions and the Colonies are 


In New Zealand under the Act of 1913 


not uniform 
uthority was given to fire into a vessel where not 


ought to as required as well as to board any ship 
‘within or without tl ‘rritorial waters.”” In 1922 
wit or thot 1e territorial waters. n oé, 
however, amendments limited boarding and searching 


o “territorial waters.” 

The Union of South Africa passed a Customs Act 
in 1913 providing that an officer may board “any ship 
uriving at any port in the Union, or being within one 

of the coast thereof.” 
Professor Masterson divides the development of 


ne le ague 


he law of the United States into two periods, 1775 
1920 and 1920-1928. The smuggling going on during 
the early history of the country evoked legislation re 
quiring masters of all vessels bound for the United 
States to produce manifests for all cargoes upon ar 


within four leagues of the coast and authorizing 
he seizure of any hovering “slaver.”’ 

\fter 1920 smuggling increased with the arrival 
of the “Rum Fleet.” The rum vessels were 
and forfeited under the old Four-League Statutes, the 
National Prohibition Act, and the Tariff Act of 1922 
rhe author carefully analyzes the long line of deci- 
sions differentiating the cases of unloading vessels 


seized 


within four leagues, but beyond one league using her 
own small boats or the boats of others, the vessel 
within four leagues without a manifest, and the vessel 


selling her wares just inside the four league limit. The 
seizures of American vessels on the high seas are re- 
viewed, the decisions demonstrating that an American 
vessel operated “in violation of the laws of the United 
States can be apprehended on the high seas as well as 
within the territorial waters.” 

The diplomatic discussions and prohibitive legis 
lation culminated in the Rum Treaties of 1924-1928 
Although international law did not bar the seizure of 
vessels by the United States under its hovering laws, 
vet the treaties helped by permitting seizures at greater 
distances and reducing the probability of friction and 
protest. Practically the treaties have wiped out much 
of the smuggling from the sea by pushing the remnant 
of “Rum out beyond the one hour’s cruising 
distance decisions under the treaties are 
revie ved 

\ broad distinction has evolved between gen- 
eral jurisdiction in marginal seas and a more extensive 
jurisdiction for fiscal purposes. This basic distinction 
has been recognized by publicists and in draft conven 
The author grounds this special jurisdiction on 
the theory of interests—such as revenue. 

International legislation is recognized as possible 
fixing jurisdiction over marginal waters beyond the 
three-mile limit for the purpose of protecting national 

interests. This possibility arises from replies 
received from various governments to a questionnaire 
on territorial waters sent out by the Committee of 
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Experts for the 
tional Law. 

The book fully) annotated, carefully 
and contains a table of cases. and a 


Progressive Codification of Interna- 


is 


indexed, 


hronological list 


of English and American statutes. Professor Master 
son is to be congratulated on basing his study on orig 
inal sources. International law is a field in which 
too many writers have contented themselves with an 
empty repetition of the hearsay and speculations of 


others. The author’s thorough research was sponsored 





by the Bureau of International Research of Harvard 
University and Radcliffe Colleg This timely book 
represents not only a scholarly contribution to the lit 
erature of this field but a source of practical help to 


public officers charged with the prote: 
interests. 


tion of nati mal 


Lectures on Legal Topi Volume V, 1923-1924 
Delivered at the House of the Association of the Bar 
of the City of New York New York: The MacMil 
lan Company. Pp. VIII, 485. $3.50 Beginning 
October 18, 1923, and proceeding through that win 
ter, The Association of tl sar of the City of New 
York continued its lectures In 
February, 1927, they ollected in August, 
1928, printed. The reviewer admit itching the spirit 
of leisurely progress 


1¢ 


of veekly 


ourse 


were and 


The speakers, nineteen in number, ranged caprici 
ously over the hills of wisdom. It is interesting to 


observe ession 


continue to 
Jus 
Citv of New 
of the 


how leaders of our prof 
find sO many subjects rf paramount importance 
tice Marks of the Municipal Court of the 


York makes a plea for a better appreciation 


Leading Articles in Current 


American Journal of Internation 
ton, D. C.)—Arbitration 
by James Oliver Murdock 


April (Washing 
Pan America 
nal Telegraph Con- 





in 
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human side of his very busy court. Professor W alte 
W. Cook, then at Yale and now of Tohns Hopki 
tells of the utility of jurisprudence in the solutioy 
legal problems and bids us all to reform mncep 
as well as our terminology—a counsel erfect 
which may be as difficult to accept as the advic 
the physical culture instructor who tells the mat 
sixty that he never learned to breath ( 
should Mr. Paul D. Cravath brings tl ble 
reparations up to November, 1923, and awake 
Iniscence and compels prophecy Members, pa 
present, of the Court of Appeals discuss from expet 
ence what their work has meant to thet Profess 
Borchard thought the prospect of declaratory jud 
ments bright wo successive evenings were take 
up with the discussion of motions and ers unde 
the New York ( ode There was ad he 

on “How Not to Try a Case.” 

It would profit a man to read and ead t 
back numbers of the American Bar Asscx mn Jou 
nal and the other excellent law review blish« 
in this country and abroad. He would se iat abl 
men have thought and said about the ems th 
beset the scholar He might feel the Vave f leg 
philosophy and gain an opinion as to the permanet 
and force of the work of our professi« n a Treacde 
so blessed with time for rumination and temp! 
tion, the present volume will be a boo! r oth 
days are busy, courts voluble. vacations dé ible, new 
ideas press, and life is short. Thev read S n | 
rather than the Year Books. For then ears are 
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uuld Establishment of Codes in This Country Result in Obsolescence of Common Law 
[heories as to Proper Factors in Judicial Decision and Eventual Triumph of Civil 
| Ideas? What Happened Here to a Supposedly Complete Code Purport- 
ing to Lay Down Principles Rather Than Mere Rules 
By JouNn BARKER Walt! 
fessor of Law, University of Michigan 
g ug woking discussion of of inventors are created by statute and depend wholly 
e effect of precedent in Civil Law systems as upon formal legislation. At common law, “Sq long as 
mpared ts use in Common Law courts,’ he the originator of the naked idea keeps it to himself 
gests that jurisprudence constante is more to be. . it is his exclusive property, but it ceases to be 
decist ‘But,” he says, “the Civil his own when he permits it to pass from him. Ideas 


titude of courts can not be looked for in this of this sort, in their relation to property may be lik- 
here is developed some source of law ened to the interest which a person may obtain in bees 


er than p1 ents; there is a well-nigh insuperable and birds, and fish in running streams, which are 
£ I i.’ ' 
ilty tl iv of the Common Law giving up conspicuous instances of ferae naturae. If the claim- 
la me e its adherence to precedents, good, ant keeps them on his own premises they become his 
nd indifferent. It lies in the absence of codes or qualihed property and absolutely his so long as they 
ficial source of the law do not escape. [ut if he permits them to go he can 
uld that Civil Law attitude be expected, one not follow them.’ Hence, “the right of an inventor 
lers. eve uuld we establish the presence of to a patent depends entirely upon the provisions of 
les as offic sources of the law? Would common _ positive law.’* In other words, the legislation giving 
theories as to the proper factors in judicial de- to inventors the privilege of securing a patent and 
m soon be ssolescent and the ideas of the civil the enjoyment of monopolistic rights thereunder, cre 
eventually prevail. or would the clash of stare ates something which simply did not exist at common 
with legislative formulation produce a hybrid law rhe provisions of the legislation are not in con- 
cedure explanatory philosophy ? We know flict with common law decisions, nor did the common 
from experience that single statutes have con- law ever repudiate its fundamental principle. On the 
sntly gone down to defeat before the common law Contrary, monopolies particularly granted for new and 
cal method Even the New York code of civil useful inventions were favored by the common law 
cedure fs to establish the legislative intent. ideals In this legislation, therefore, we have what 
urls indies ywever, can logically be rejected by purports to be a complete code of law covering the 
advocate of civil law principles as not indicative whole held and not in derogation of preexisting ju- 
what would happen to a code completely replacing dicial decisions f - ’ 
comn law, because they have been dealing only Here, then is the code, the “official source” of 
th single. or isolated, or intrusive statutes, and there law, which Judge Henry indicates as essential to Civil 
i] ° . 
. “differer between civil law and common law Law methods. Because it creates rights which the 
niing as ¢ sich) statutes With us a statute, common law approved but had not itself established, 
ess declaratory of the common law, gives only a_ it stands in a sense outside of the body of the common 
‘ Hence tes in derogation of the common law Moreover, it purports to cover the field of rights 
are 1 rued strictly. Hence Lord Camp- created by it and to be complete in itself. If our 
ee ed as if it were something anomalous Judicial philosophy were inclined toward sympathy 
excentiot though it is as universal in com- with the Civil Law attitude, receptive of Civil Law 
law iuri tions as any legal institution can be.”? methods when practicable, one might expect to find it 
It is interesting, therefore, to note what happens demonstrated here In tact, however, one discovers 
ymplete and comprehensive code, the common law practice ot construction, interpreta 
urporting t lown principles rather than mere tion and even alteration applied by the courts to the 
les, in a fie o free fron mmon law decisions code of patent law 
the legislation could not in any reasonable sense Turning to the Congressional enactments one finds 
said to derogate the common law. or to be intrusive that “any person who has invented or discovered 
it certain things may have a patent if his invention was 
, ; ; not known already by others and if he can swear that 
It is a trite law r perhaps more accurately, i. 
, nl +] ne that the monn ie. + e Bristol v. E. L. A. Soc., 52 Hun. 161, 5 N. Y. S. 131, aff'd 
MNON piace — ha ‘ mon ypoli th right 132 N. Y. 264 As to the modicum of protection given by equity to an 
. inventor, see e. g.. Tabor v. Hoffman, 118 N. ¥. 30; McClary v. Hul 
bard. 97 Vt. 222, 122 Atl, 469; O. & W. Thum Co. v. Tloczynski, 114 
ng ssion by Dean Pound of “The Mich. 149 
H Re 641, 647 For a dis- 4 1 Robinson on Patents, sec. 66 “Congress has power to pr 
j all rules which a mote the progress of science and useful arts, by securing for limited 
“ “ t sional and not really au times to inventors the exclusive right to their respective discoveries 
g make his decision ac This constitutional law is the foundation of all the patent laws of the 
S Legislation and Judicial United States.” Walker on Patents, 5th ed. p. 1 


See Waite, Patent Law, p. 2. 
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he believes himself to be the “original and first” in- 
ventor. (Other statutory limitatior vill be referred 
to later.) Obviously, then, when any person seeks a 
patent, the first question is whether he has really 
invented something and if so, whether he is the first 
and original inventor. To be an “inventor” within the 
meaning of the statute it is not essential that one have 
produced an: actual machine or other concrete, tangible 
embodiment of the idea If, 
definite and precise that it can be » embodied is the 
invention. 


When two applicants assert rights in respect to 
the same alleged invention, the cont ers} 
cult problems of proof on questi f fact which have 
no bearing at all on the legal aspect of what constitutes 
“invention.” Thus in the Bell Telephone case, which 
occupies the entire 126th volume of United States 
reports and in the Barbed Wire Patent case® no ques 
tion was involved of th y of the alleged 
knowledge and its demonstration to constitute inven- 
tion; what raised the difficulties of controversy was 
whether the alleged knowledge did really exist. In the 
Telephone case the testimony of nearly 1) witnesses 
as to the existence of alleged prior invention was dis 
counted by the court, not on the theory that what was 
asserted would not have constituted invention, but 
that if the knowledge | 4 
manifested itself in tangible forn 

As evidence bearing upon such questions of fact, 
many circumstances are important which do not logi- 
cally relate to the legal questions of invention. The 
fact, for example, that the alleged prior knowedge ha 
actually been embodied in tangible form i 
existence more emphatically than if it 
embodied. Similarly, the fact that the alleged prior 
knowedge has actually been put to use and has accom- 
plished the same results as the applicant’s invention 
tends to demonstrate, more impressively than any 





it would have 





witness’ mere recollections, that the applicant’s idea 
was previously known \nd if the previous device 
was abandoned, its use discontinued. thet 
inference that it did not work, did 1 
applicant’s device will do, and theref 
truth embody precisely the same id s the applicant’s 
device. In short, “embodiment in tangible form.” 





g 
“reduction to practice,” “use,” “abandonment of ex- 
periments,” and all such similar circumstances are 
merely evidence as to the e-rist or tdentity of al- 


leged prior knowledge and nave n ical connection 
with the legal nature and requisites of “invention.” 
Neither actual use nor even bodiment is essen- 
tial to the completion of an inventiot [he invention 
exists, though its existence may not be 


practically prov- 
able, when an idea of definite, concrete, usable means 
to an end has been conceived and so precisely formu 
lated that a tangible embodiment could be made and 
put into use by competent workmen possessing ordi 


t Alin 
nary mechanical skill “The invention itself is an 
intellectual process or operation. . The inven 
tion may be consummated and perfect and may be 
susceptible of complete description in words, a month, 


or even a year before it can be embodied in any 
visible form, machin« 
might take a year to construct teamboat after 


the inventor had completely mast ill the details 


of his invention, and had fu explained them to 
all the various artisans whom he might employ to 


construct the different parts of the machinery And 
vet from those very letails an <planations 








ther ingeniou mechanic might be t ( 
truct the whol iratus In s l 
' ° , ' 
ersations and il S, coupied ies 
tion of the nature and objects of the ( 
1 ° 7 
legitimate ¢ ence that the invent t 
wn and med by | ind tf S cin 
, 
e fixed at least 5 @al is that |] M 
ecisions apparent n conflict with t posit 
' yetralh] »] hr | 1 ; 
ii ¢ aemonstr: yi Urt y poi is¢ , it ( ) 
tnat the CVA NL t} CXIUSTECNCE or l € el 
) liable ind ul ible aea al the date set IT 
r that whatever idea did then exist nt 
| ~ , 1 
ith the idea ( serte This conf 
etween legal « t é proof of t ( te 
hetng onrses thet ee ee 
| € ODYV 1S ( irgel ents is TI ) l 
entions may be completed Dy drawin S S ire 
, . 4 
ch sufficiently S e the invention, while com 
plicated inventions require for their completion actual 


Many a patent has beet 








eranted, and subsequently upheld in the rts, 
ritten description and drawings only, long before 
tangible embodiment has been constructed or an 
tual use of the idea been made. It follows therefore 
that an inventor is an inventor, within the fe 
iscribed by the courts to the term as used 
ute, even though he may not yet have embodied | 
nvention in tangible form or otherwise have put it t 
ictual use 
Assuming an invention to have been made 
to be the original and first one made, tl 
a statutory right to a patent unless he has lost th 
ight The statute declares that he does lose his right 
» a patent (1) if his invention be describe 
printed publication more than two years prior t 


application for a patent, (2) if it has been in publ 


use or on Sale in this untry tor more than two yea! 
, > 7, ; , 
ior to his application, (3) if he is proved to have 
| ; ’ ry | . 4 f 7 q ‘ and 
wWandoned if I + rhe appiies tora I! pn pate 
more tha the allowed time before his application 
his count O tatute does not re 
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bandon it to the public or knowledge. Hepburn conceived the same idea in 1894 
and both he and Mason applied for a patent. Mason’s 
of legisl ition, the case of application was refused. 

: v. Pneumatic Scale The court specifically conceded the facts as stated ; 
the case was not one of insufficient proof of the date 
of Mason’s invention or of its identity with Hep 


One Thomas asserted 


ntion for which he applied 


896. The date of his ap- Po” 

See er burn’s. An argument that it had not been “reduced 
the e of his invention. practice” failed: “4 in +s ” satd the c , 
~*g hod of ted the to practice ailed; “in our opinion, said the court, 
: a O W “the reduction to practice of the clip was accomplished 

ea ne atson : : : 
; . by its perfect construction and attachment to a gun 
t ention in question and_ ah tes : oiler be om Kay ° a 
| dindinned te ¢ apparently completed and ready for sale and use.” The 
ng and disclosed it to : : 
120K ct r hef court also expressly negatived the suggestion that Ma 
1896, eleven months before “he : ag my 

tag Braet to son’s invention had been “forgotten” and had become 

pplication, however, 


a “lost art.” Moreover, the court declared that the 
invention “not having been given or abandoned to pub 
lic use,” there was nothing in the mere lapse of time 
to prevent Mason from receiving a patent. The other 
statutory grounds for loss of right to a patent were 
not even suggested. 


Thomas’ appli- 


eht have found that 
t was not true—that he had 
lentical idea of means in 
ls on the assumption 


; that Watson’s concep- Here was, then, a complete invention—complet 
lea did in truth antedate '™ the sense not only of definite conception, but of 
therefore. Watson was the ©™bodiment and “reduction to practice” as well. It 
‘ the precise idea for aS not known or used by others prior to Mason’s 
oe invention of it; it had not been in public use or on 

e that Watson ever intended ‘Sale; no foreign patent had been applied for; it had 


natent. It is not even Ot been abandoned. Yet Mason was held to have lost 
ne ae - . : . fc mol " nie . -_ ¢ “xNMrecce : 
om dan tecmtinenee oe a patent on the ground, not expressed in 
hocks of duclsiens Gates the statute, that he had deliberately withheld know] 
SRS ST print. nor been in edge of his invention from the public other than those 
“ear a pan natent been few persons to whom he had revealed it 

iter The same reason was used by the Circuit Court of 

t Watson had lost his right \ppeals, in Macheth-Evans Glass Co. v. General Ele« 


tric Co.,** for holding that an unquestioned original 

ipon a statutory pro- and first inventor had lost his right to a patent. Here 

f judicial precedent that an Ue had not only embodied his idea, but had used it con 
“wed ¢ ore Ghee dete of bic tinuously for nine years. It was a secret use, however, 
ae als cawings and dis- amd the court assumed both that the invention had not 


SS ae a been in public use and that the inventor had evinced 


her wav “reducing 0 intent to abandon it. Again, also, none of the other 
” statutory bases for loss of right applied. But, said the 


tuations it is COUrt, the inventor's conduct “certainly did contem- 

' to eet a oatent wes plate an indefir ite delay in disclosure of the invention 
in eRe Ween os because and a practical and substantial enlargement of any pe 
sake Gen eine eet aan Oa riod of monopoly recognized by statute. Can it be 
ention” which could be pat- doubted that this was opposed to a declared and sub 


t 
a to practice” in isting public policy‘ , ; 
liment, use, or at least appli- On this ground of public policy, then, a ground 
| justification for Ot stated in the statute, the court held the right to 
have been forfeited. 


er, in the opinion it- 


heen diligent in The practical wisdom of these dex isions is appar 
as whiney cull Geeta ent and appears not to be questioned. But can it be 
e date of invention P , ; 
, nd disclosure % denied that they have added to the legislation, upon 
egatived anv such which patent rights are supposed to depend, a fifth 


the cround would be cut provision for loss of right to a patent. 
Here Mason 

he idea of a certain 

es, that he had made a 

1 that one embodi- 
tried out He demon- 
es of the Winchester 
in the model room 

is not available to public 


These decisions, in holding the right to a patent 
to have been lost, merely add to the law a condition of 
“due diligence” not expressed in the legislation. Pet 
haps it might be said that they did not alter the legis 
lation, but merely gave effect to causes which, while 
not expressed, were implicit in the statute. But in two 
of the cases the court went further and actually 
changed the statute as enacted. 





8 U. S. 81; Parks v. Booth, 102 The law as enacted by Congress is, that “any per- 
son who has invented or discovered any new and use- 

. on ful art, machine, manufacture, or composition of mat 

: sate ter... not known or used by others ... before his 

pebesquent Simeone invention ...may ... obtain a patent therefor.” 
what “The fundamental rule is that the patentee must be the 


18 246 Fed. 695 (1917) 














364 \MERICAN Bar ASSOCIATION JOURNAL 











first inventor”’® But note what happened in the Auto 
matic Weighing Machine case. Watson, as has been 
said, conceived his idea, illustrated it by a drawing and 
disclosed it to others in January 1896. Thomas con- 
ceived the same idea eleven months later and applied 
for a patent. The court held that Watson by his delay 
had lost his right to a patent. Then it declared that 
Thomas, despite the fact that his invention was known 
to others at the time he conceived it, was entitled to 
a patent. 

On this point, Mr. Walker says, “it is clear that 
to use a model or drawing is not to use the machine 
or manufacture which it represents; and it is equally 
obvious that to know a drawing or a model is not the 
same thing as knowing the article which that draw- 
ing or model more or less imperfectly pictures to the 
idea.”* This is rephrased in a judicial opinion as, 
“It is clear, as pointed out by Mr. Walker, that knowl- 
edge of a model of a machine is not knowledge of the 
machine itself any more than knowledge of a model of 
Brooklyn Bridge 1S knowledge of that structure.” 


1 


This is irrefutably true, of course, but the syllo- 
gism which they build upon this proposition is afflicted 
with an undistributed middle Knowledge of the 
drawing or description is not knowledge of the tangible 
thing; but knowledge of the drawing and description 
is knowledge of the idea which they represent. And 
the invention is the idea, not the tangible embodiment 
of it. As has already been pointed out, a tangible em 
bodiment, or actual use, or something else of the sort 
may be found necessary as proof of the existence of 
a certain idea. But it is perfectly obvious that in the 
usual case the precise details of an idea of means can 
be presented in drawings and parole description. If 
the idea in all its essential details is thus made known, 
the invention is known, whether it has ever been em- 
bodied or utilized or not. That it has never been used 
may be evidence that it could not be used and therefore 
is not identical with a later idea which can be used 
But if the first idea as made known by the drawing 
and description is in fact identical with that which is 
later conceived, it is indisputable that the later con- 
ceived idea has already been known to those who un- 
derstood the earlier presentation of it. That the in 
vention is the idea rather than the embodiment is 
implicit in scores of decisions, not to mention the 
Patent Office practice of issuing patents for inventions 
which have never been actually used or embodied. Mr 
Walker and the courts fully concede that to know a 
drawing or a description is to know the invention re 
vealed thereby, if the drawing and description be filed 
in the Patent Office, or printed in some publication.” 

In the Automatic Weighing Machine Co. case. the 
court assumes that Thomas’ later conception was the 
same as Watson's earlier one. Thomas’ invention 
therefore was already known to Watson and to those 
others to whom the court says he had disclosed it 
Nevertheless, Thomas got a patent, for an invention 
known to others before his own invention thereof 


1 


Mr. Justice Holmes recently explained the grant 


19 Milburn Co. v. Davis, 270 1 S 

20. Walker, Patents, 5th ed. p. 7¢ But mpare his own state 
ment that drawings may negative velty 1 ff 

21 Am. Writing Macl ( v. Wager lypewriter Co 151 Fed 
576 

22. Watson's invention seems to have been known not only to hin 


self but to several other persons as well 1s it was known “to others”’ 


than Thomas. As a matter f dictum, the Supreme Court once said, 
“The prior knowledge and use by a single person is sufficient The 
number is immaterial.” Coffin v. Ogden, 18 Wall. 120 (in fact five 
versons knew the invention) See als ['wentieth Century Co. v. Loew 
{fg. Co., 248 Fed 73 8 In Bannerman v. Sanford, 99 Fed. 294 
construction of a model, known t t of erson, was held to show 


prior knowledge by 





ing of a patent to the second inventor under sucl 
circumstances by saying, “The patent law authorize 
a person who has invented an improvement like the 
present, ‘not known or used by others in this country 
before his invention’, etc., to obtain a patent for it 
Among the defenses to a suit for infringement th: 
fourth specified by the statute is that the patentee ‘wa 
not the original and first inventor or discoverer of an 
material and substantial part of the thing patented 
raking these words in their natural sense as the 


would be read by the common man obviously one 
not the first inventor if somebody else has made 
complete and adequate description of the thing claime 


before the earliest moment to which the all ged inve1 
tor can carry his invention back. But the words car 
not be taken quite so simply. In view of the gain t 
the public that the patent laws mean to secure we as 
sume for purposes of decision that it would have bee: 
no bar to Whitford’s patent if Clifford had written out 
his description and kept it in his portfolio uncommuni 
cated to anyone.’’** He then continues by saying that 
an inventor is not an inventor, (i. e.. cea to be a 
inventor ) if he neglects to use due diligence to reduce 
his idea to practice 

\n easier basis of decision in such a case as M1 
Justice Holmes suggests would have been that on 
which the Telephone and Barbed Wire Patent cases 
turned, namely that Clifford’s assertion, that he had 
written his description when he said he did, was not 
sufficient proof of the fact to justify invalidating 
Whitford’s patent the othe 
proposition is in the conclusion that because no on 


rhe obvious fallacy 


else is entitled to a patent, no one else has already 
known the idea. That conclusion is a non sequitus 

But at any rate, not even an epithetical or defini 
tive pretense that the earlier invention was not com 
pletely “known” can be set up to explain Mason 
Hepburn. In that case Mason had actually made a 
clip embodying his idea and it had been seen by “se\ 
eral persons.” Nor had this knowledge been “forgot 
ten.” “The clip,” said the court, “had not been lost or 
destroyed or even removed from the gun. It was 
where the inventor could readily put his hand on it 
Reminded simply of its existence or possible value by 
the publication of the patent to Hepburn, he required 
no assistance from the specification of that patent to 
aid him in again making and using it.’ 

Here, beyond even pretense, Hepburn’s invention 
was already known by others. Yet he was held en 
titled to a patent—an undeniable disregard of the legis 
lation which is supposed to be the only basis of 
patent monopoly.** 

"he explanation by the court itself, like that of 
Mr. Justice Holmes in the other case, is public policy 
“Considering the paramount interest of the public in 
its bearing upon the question as presented here, we 
think it imperatively demands that a subsequent inven 
tor (sic) of a new and useful manufacture or im 
provement who has diligently pursued his labors to the 
procurement of a patent in good faith and without 
any knowledge of the preceeding discoveries of an 


other, shall, as against that other, who has deliberatel\ 


1 


(Continued on page 371) 


2: Milburn ( 
24 As the case arose ut of interference proceedings, the actua 
validity of the patent was not involved, except as have beer 


Davis etc., Co., 170 U. § 


a futile thing for the urt to award Hepburn an a lly worthless 


atent 
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LAS SIETE PARTIDAS IN FULL ENGLISH DRESS 





lication Under the Auspices of the Comparative Law Bureau of Complete Translation 


Made ir. S. P. Scott Many Years Ago 
Its History, Sources, Authorship, Charac 


Ancient Text 


Obstacles Confre mnting Translator 


ter and Place in Legal World® 


By CHARLES SUMNER LOBINGIER 


t t parative Law Bureau of the Amer- 
/ \ in J ssociation is able to put forth a com 
4 ies i “—e ‘ , E 


ranslation of the learned Alfonso’s 


eva For more than a century, English 
en dependent upon the translation 

re t and Carleton, which was never in- 
ete’ and has long been out of print 

( industry of Dr. S. P. Scott 


English, and thanks to the 
m of Mr. William Kix Miller and 


Commer ring House, of which he is the head, 
e accessible to all readers of 

There task more thankless than that of the 
nslato1 cial experience of many years 1n 
ries W wurt interpreters were regularly em 
nvinced the writer that no two 

er languag ire exactly alike 


ruages are so numer 


xpert of linguists often 

g elve W he hat source of diver 

s added t lificulty of translating from a mod 

inguag ge as remote from us as the Eng- 

we some estimate of 

( st S ered Dr. Scott in this under 

g O erst both law and lan 

lage Of Sd] 1 of America, is qualified to pass 

his worl t is hardly necessary to add that there 
ne to such in the United States. 

No e this f vus work entirely in 

glis ifter mucl bor and delay, we must see 

it it circulat nd is read. It should promote that 

rpose to g the reader a general idea of it before 

ing him t ve in media Let us, therefore, 

way of pre nary, try to visualize its background 

nquiring ts | y sources, authorship, 

racter al | e in the lega vorld and finally by 

9 evi ew of its arrangement and 


Civil] Code, 1889. 
Landmarks of Spanish Law {Las Siete Partidas, 1263. 
Forum Judicum, 652 (ca.) 

nstitute one of the outstand- 

Spanish, as indeed of world, law 

evolution 


CCU] ue plac For they 
dn en the im Judicum of the 7th 
iry and Civil Code of the nineteenth, being 
eet ¢ S er t rrmer and before the 





latter. For about three and a half centuries following 
its promulgation the Forum Judicum® remained the sole 
compilation of general laws in Spain. There were, of 
course, the local fueros,* and some of these afford great 
interest, notably those of Aragon, whose Fueros de 
Sobrarbe, composed probably before the eleventh cen- 
tury, have been called the Magna Charta of the Ara- 
gonese nobles and were safeguarded by an official styled 
cl justicia, the last of whom, Juan Lanuza, was exe- 
cuted in 1591 by order of Felipe II, notwithstand 
ing the latter had sworn to observe the Fueros. They 
were not, indeed, formally abrogated until 1707. 

loward the end of the tenth century the Conde de 
Castilla, Don Sancho Garcia, inagurated the prepara- 
tion of a new code which ultimately became known as 
the Fuero liejo. Additions to it were made at the 
Cortes of Nagera in 1176, and it continued to have a 
certain force until nearly the middle of the fourteenth 
century.® It was probably composed in Latin,* and in its 
final form consisted of five books loosely arranged and 
without logical accumulation of contents. Book III 
contained some provisions regarding proof and pro- 
cedure, but the work seems to have been designed pri- 
marily to meet the peculiar conditions prevailing in 
Castilla and to adjust the relations between its king 
and the nobility; and its force appears never to have 
extended beyond the territory of that kingdom and 
leon. This necessarily left the Forwm Judicum oper- 
ative in other parts of Spain with consequent lack of 
uniformity 

The thirteenth century was one of the general ad- 
vance for the Spanish Christian kingdoms, and law 
shared in the results. Moreover, as we shall see, “the 
Bologna revival soon spread its influence to 
Spain.” * The surrender of Sevilla to Fernando III 
in 1248 left that monarch leisure to consider the in- 
ternal affairs of his dominions, and among other evils 
that confronted him were the diversity and confusion 
of the laws. To remedy these he conceived a compre- 
hensive scheme of codification which was actually ini- 
tiated by commencing the preparation of a new work 

2 See Scott's translation for the Comparative Law Bureau under 
the title of “The Visigothic Code.’ (1911) 

These are treated in the Partidas (I, (II (VII-IX), at some 
ength, as the equivalent of custom and usage. “The fueros which con 
tain the customary jurisprudence are distinctly akin to the customs of 
England and Germany; the wergild and the system of compurgation 
the primitive elements of election and representation, are clearly 
traceable Stubbs, Const. Hist. (6th ed.) sec. 8 


4. It is reprinted in Codigos Espafioles (Madrid, 1872) Tomo I, 


preceded by a valuable historical sketch (Antonio de San Martin 
Editor.) 
Id. 239 
€ I 22° 
7 Hunter, Roman Law, 107; Cf. post n. 27; De San Martin, 
ligos Espai Int. XXIV 
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t t : 1n’s—more ak r 
SS 1urab | 
Enforcement 
t come into force upon 
o reatiter. More 
went o1 ynnhirming ex 
g loca nceding new ones inconsist- 
e tacts some, 
g ymso designed 
‘ | 7 . 7 
legal encycio- 
rs which he made in other fields 
he spirit of the time” 
: 1 that r intended the work as a code of 
; tual law t view nflicts with passages like 
dominion 
le, h er, that such commands 
go rn a tuture generation and 
» be educative and prepara- 
e deserves half his reputation, 
liate promulga- 
the Partidas to 
re \ ( lation, their merits did not 
1 hidalgos. Asa 
edit é ;s, the new code, composed in 
etals, was at war 
tl e ¢ ( country and op 
rest Nor is there in this 
ng ex [hat identical situation existed 
. iring tl tur n England where, just a | 
re of year the compilation of the Partidas 
r M returned their famous 
itive al il to adopt the humane AMUEL PARSONS SCOTT 
, “-T1 » ey SONS SC 
man do Legitimation.** The thirteenth bapa 
ee ae : Lot #3 > ‘ —_ ranslator of Las Siete Partidas 
tury a foreign” (i. e., Roman) law 
much t n both Spain and England; only 
he for: , to Alfonso’s fore sight, it was “The compilation of Alfonzo X went on gaining ground 
' 1s apg Em - ee among men. Among students, notably the lawyers and in the 
ually while in the latter, and its off- | aeakell aaa ne B 
. aon . 1 universities classes especially ini uenced by tne Roman and 
> i iS ¢ since The English the Canon law—the ‘Partidas’ served as a text and reference 
istinia tunat neither a Roman nor book. This is indicated by the glosses of the manuscript copies 
v S c] 1f the 1200s and 1300s, by the fact of its being read and 
\cait ‘ate imposition of so consid expounded in the University classes (in Portugal and Cata- 
” t , the ( : lonia as well), and by the publication of isolated fragments 
——— es of the Vas as doctrinal texts. This tendency was favored by the strictly 
in crow! ‘ sthle th. erangements pro- didact character (scientific, ethical, or historical) of not a 
ced 11 1 have been enormous Fortu- few of the statutes—as had been likewise true of the ‘Fuero 
tely, imy f t sort are not reconcilable with Juzgo.’ Doubtless through the influence of lawyers educated 
proces tor \ ! ttempted they are in the universities, who were already devoting much thought 
ete ae a —* —_— to public affairs (Alfonso X states in more than one place in 
‘ his works that he consulted ‘men learned in the law’), many 
t mso’s vision and portions of the ‘Partidas’ were gaining authority in legal 
| code into force theory, sanctioned by the then new and great prestige of the 
. stented Roman law, as well as in the practice of the courts, and in 
cn : : € intended it the opinions of counsel. One cannot otherwise understand 
» Decon I ae I iv is not only to wh in a number of Cortes (for example, those of Segovia 
ise hit t te1 not to say insincerity in 1347), representations were made to the king against cer 
ion itesm wie tain details of the Partidas, which if they had not been en 
; ’ forced, could not fittingly have been characterized by the peti 
Later History tioners as infractions of the law.” 
Thus reign of the learned king and Thus the University of Salamanca, in whose law 
l su the force of the Partidas was never school the Partidas were studied, became one of the 
la SW wuld say, academic. potent agencies for the diffusion of Roman law in the 
such for tit i to crow. For, says Altamira.*7 peninsula. It was not until 1348, more than eighty 
years after their completion, that the Partidas were 
really promulgated.*® At the Cortes of Alcala of that 
88. Several of the Spanish universities, including that of Sala 
\ : » X 89 re established in the same century with the Partidas “in 
; A She ar of Bologna.” Sherman, Roman Law in the Modern World, 
Law 
t I, 629 39. “It is not until the 14th century that the civil law of Justinian 
supersedes the ancient customs.” Stubbs, Const. Hist. I, sec. 8. 

















year, an ordenamiento was passed and confirmed by 
Alfonso XI, great grandson of the learned king, by 
which the Partidas were given torce subject to the 
municipal fueros, the Fuero Real and the privileges of 
the nobles.“ This, of course is but a sup 
pletory force, and it was only in the Leyes de Toro, 


promulgated at the Cortes of Toledo in 1505, that the 


Partidas acquired full force. Just a quarter of a cen 
tury later, a Royal Decree‘? provided 

“We order and command fhat in all causes, suits and liti 
gations in which the lay f this compilation do not provide 
for the manner of their decision, and no such provision is 
found in special enactments passed for the Indies and still 
unrepealed, or those which may hereafter be so enacted, that 
then, the laws of this our Kingdom of Castile shall be fol- 
lowed, in conformity with the law of Toro, both with respect 
to the procedure to be followed in such cases, suits and liti- 
gations, and with respect to the decisions of the same on the 
merits.” ‘ 


This had the effect of extending the Partidas to 
the Spanish colonies—that far-flung empire which het 
conquistadores acquired for Spain in the western hemi 
sphere as well as in Africa and Asia—and such exten 
sion gave the Partidas the widest territorial force ever 
enjoyed by any law book. For Justinian’s Pandects 
were practically confined to the eastern empire until 
long after Rome’s rule had ended in the west. But 
in Spanish America, as well as in the Philippines, the 
Partidas were and are the common, basic law Nor 
has their force been limited, in the western hemisphere, 
to Spanish America. In a considerable group of juris 
dictions now under the sovereignty of the United 
States, civilized law beg: 


va 


with the Partidas, or shortly 
before. Thus, in Louisiana**® the publication by Gov 
ernor O’Reilly in 1769 of “an extract from the whole 


body of Spanish law, with references to the books in 


which they are contained followed from that 
moment by an uninterrupted observance of the Spanish 


law, has been received as an introduction of the Span 


ish code in all its parts’—which of course included 
the Partidas, in fact they wer ted in the opinion 
of which the foregoing forms a part and for a long 
time thereafter in Louisiana Report besides being 
translated, as we have seen,** under the authoritv of 
the legislature of that state Indeed so late as the 


present century, an eminent Louisiana lawyer* said 


“The Partidas are still worthy of careful study 





some of its provisions remained the law of the 
state.” 

And it was not only true of the state; for throughout 
the vast province of Louisiana th irtidas were once 
theoretically in force 

“We are informed,” said the Mi ri Supreme Court,” 
“that the first printed book brought into this state, contain 
ing any Spanish law, was the ‘artidas and that event 
occurred later than the year 1820.” 

So in the territory acquired from Mexico. The 
Spanish law remained in force in Texas until 1840* 
and the Partidas are f ntly cited*® in the early su 
preme court reports of that stat In California th 
Spanish law continued for a decade longer and there. 

40 Altamira, ( t 

41. “The Partidas . 
testaments various part a g 
preferential purchase: ecogt ia the 
same time as that deriv was giv h 
erroneous name of arraes t t “ e validity f the Sep» 
atus Consultum Vellejar l s < 
details.”’ 

42 Recopilaciéy 

43 Beard P ras, 4 Mart 48 8 

44 Ante n 1 

45 Howe (William Wir R t Law t \ 1 
16 Harvard L. Rev 42 

46. Riddick vs. W M 6 (18 = 

47 Carroll v. Carr Tex l 858 

48. See ¢.¢. Whit a ao? - . 
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oo, the Partidas were often invoked*® by the ear] 





judges. 





That their extension to Spanish colonies was n i 
mere formality will appear from even a casual inspec 
tion of the Supreme Court Reports of one of them 
to wit, the Philippines. The series did not commence 
until 1901, yet in nearly every volume there are cita 
tions to the Partidas, while as regards at least one im 


portant subject—divorce—that collection long * cot 


tained the only law in force 


Prior to the promulga 
tion of the Civil Code, resort to the Partidas must have 
been relatively much more frequent. Water rights and 
irrigation, e.g., were governed thereby down to the 
year 1866." 

So in Porto Rico ;5* and doubtless a careful searc! 
would disclose references to the Partidas in the law 
reports of numerous other jurisdictions 


Sources 
Tr. Roman Law 


lhe Partidas contain little direct information as 
to the materials used in compiling them. The com 
pilers refer vaguely to their authorities as los sabios 
intigquos—evidently a translation of Justinian’s antiqui 
prudentes®* and probably the Corpus Juris Civilis was 
most used; for the compilers of the Partidas were not 
like their predecessors of the Forum Judicum, obliged 
to rely on abbreviations of Alaric’s type 





“The renascence of the Justinian law in Europe,” says 
\ltamira,“ “thanks to the labors of the Italian and French 
jurists especially from the end of the 1000’s onward, did not i 
fail to show effects in the Peninsula. * * * The Justinian 
element did not attain importance there until the 1200’s. In 
that and the preceding century, the knowledge and cultiva- } 
tion of the Roman law in Spain, is attested by the names 
of various jurisconsults (some of them students or pro- 
lessors in foreign universities for the most part at Bologna 
Others of Italian origin resident in Spain, as the magister 
Jacome Ruiz); by the diffusion of Justinian texts in the origi 
nal or translations; and by the existence of legal works 
inspired by the Justinian system.” 

We have seen®™ how extensive was the resort to 
Roman law in compiling the Fuero Real. Analysis of 
the Partidas will show a marked increase in this ten- 
dency, and we have only to compare the latter with the 
Forum Judicum to ascertain how vastly greater the 


Roman element had now become. Thus. while the 
former shows little trace of patria potestas, the latte1 
adopts its “entire theory . . . with negation of ma- 


’ 56 


ternal authority 

“The matter of the Partidas,” observes Hunter.*’ 
is very largely derived from the Roman law. Partida 
III, being taken from it almost exclusively and Partida 


a 


almost wor! 1 for word 7 i 
2 Canon Law 


Che renascence which was brought about in the Churcl 
trom the time of Gregory VII” (1073-85), continues Alta 
mira,” “carried with it an extension of the Church's power 
a tavorable modification of its relations with the State and 
the enlargement of the personal and real immunities of the 


clergy, the latter being reflected in the practices civil law 





\t the same time . the Church was . . subject 
49 see ¢.g. Scott v. Ward, 18 Cal. 473 (1859 
0 Benedicto v. de la Rama, 3 Philippine, 34, 4 f. Willard’s 
es on the Spanish Civil C 16 et seq 
Ker v. ( len, € hilippine, 735, 4 Off 2, affirme : 
j I ». 268 6 L ed. 432 
2. See 3 P. R. XXXIII, 4 Id. XX, 6 Id. XI, 7 Id. XIX 
3. Die. De Auctore IV. Cf. Moreau Lislet a Carleton’s 7 
atior Preface, VIII 





But Jacome (Jacobo) Ruiz had designated as “books of ti 
sages” the works of the Italian jurists which he used Altamira, ¢ 
ental Leg. Hist. Ser. I, 654 

4. Continental Legal Hist. Ser. I, 627-8 


Ante n. 15 
»6. Altamira, Continental Legal Hist. Ser. I, 62 
57 Roman Law (4th ed. 1903), 107 
58. Continental Leg. Hist. Ser. I, 684 




















e rule ¢ the Canon law, many 
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ms and s is particularly observable 
the id with marriage itself, and 
erta to mention the modifica 
{ public, political, and crim- 
" é the crown by the Pope, absolution of 
= mabe A s of allegiance, changes in criminal 
in law, a new 
sitorv had e available. Gratian’s Decretum 
first forn pilation of Canon law, in anything 
sembling cot ss, appeared before the middle 
he cent ( g the Partidas and became well 
s oA at the Papal court many 
: tio s canonists.’"** Among 
s Ra » de Penafort, “the famous com 
De ls of Gregory IX as found in the 
ls These Decretals appeared 
1234, about re of years before the composition 
the Partida indertaken, and seem to have been 
ely 1 
Neverthel Partidas do not always follow 
non lav som s they lag behind; as where 
former re er standards of marital fidelity 
( hus wife,‘ place of the single 
lard estab ed by the latter.‘ (On the other 
the secul rbids a widow to remarry within 
‘ tl h law imposes no restriction.‘ 
a4 
Varitis 
he n yserves Brissaud,” “the maritime 
ad become rnational. * * By the thirteenth 
iry the ( t Mer on the Mediterranean, and 
Roles d l n the Atlant form the common law 
naeiiiees ove 
Spanish te bordered both of these great seas, 
the compiler f the Partidas had the benefit of 
ne of these ne collections. On the one hand, 
it portion of Partida V which treats of maritime law, 
ears,” it is said,** “so strong a family likeness to the 
les of Ole the basis of English maritime law, 
t if these a1 t derived from it, both have prob- 
ly a common parent in the Consulado.” The latter, 
the other ha is said to have been digested at 


elona; in the Catalan tongue, during the middle 
ges, by order of the Kings of Aragon. The Span- 
laim of their country to the honor 


is vindicate 
nd the opini 


this compilat yn of Casaregis, who 
iblished an Italian edition of it at Venice, in 1737, 
th an excellent mentary, and of Boucher, who, 
1908, translated the Consolato into French from an 
lition printed at arcelona in 1494, are in favor of 


Spanish cla 


It would s therefore, that the compilers of the 
jas had material enough at hand for this phase 
their task it resorting to the Digest, even ac 
ting the cla f Benedict® that all of it was Roman 
This bring to the question, How much real 


wav into the Partidas That some 


Ra Altamir , ental Leg. Hist. Ser. I. 65¢ 
Sherman, | Law in the Modern World, I, 280, Cf. 220 
60. Partida VI t. XVII (I 
61 Corpus Juris nomici Decr. II-VI, 4 
62. Partida IV XII (ill : 
63. History Fret Private Law (trans. Cont. Leg. Hist. Ser 
242 
of Raikes, M e Codes of Spain and Portugal (1896), Pre 
65 Kent, ( es American Law, III, 10, 11 
6. The H the Rhodian Law, Yale Law Jour 
XVIII, 2 
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Whose Cooperation Rendered the Publication Possibl 


hh! 


of it did, there can be no doubt. The compilers used 
the fueros of Castilla and Leon at whose history we 
have glanced, together with others of Cuenca and Cor 
doba, all of which contributed to the structure of the 
Partidas. (Occasional and exceptional provisions, like 
the number 12 for inquisitions and the presumption of 
guilt, are apparently of Visigothic origin. But no evi- 
dence has been found that this source was more than 
local or that the outside barbarian collections, which had 
appeared from time to time, in any way influenced the 
Partidas. If there was a movement throughout Eu 
rope toward the formulation of law, it would seem not 
to have been international nor interrelated, but to have 
received its common inspiration from Italy. Surely 
it is not without significance that the authors of the 
Partidas in Spain and Bracton in England, working 
ontemporaneously, but unknown to each other, alike 
drew Roman law from Azo! 

Character and Place 
If we are correct in our interpretation of Al 
fonso’s purpose and policy, we must conclude with 
Altamira®™ that it was his 
“wish to prepare a statute or code expressive of the new 
influences of the Canon and Roman law in order to impose 
it as a common law upon all his subjects.” 
Regardless, however, of what the king’s intent may 
have been, the effect of his undertaking was, ulti 
mately, to produce that very result. For the large 
infusion of Roman doctrines through the Partidas 


\ Cont ntal Legal Hist. Ser. I, 621 






































































1 


which expressly forbade®* its adherents to “borrow 
| 
i 


from the Roman laws,” it 


we recall that this eventually included the Spanish col 
onies and that thereby more tl 
hemisphere, not to mention other countries, becam« 
legally Romanized, we realize hi important 
landmark was this in the evolution of world law 
Again the Partidas represent a significant st 
toward codification. Doubtless the idea had been sug 
gested by Gratian’s Decretwm as well as by the revival 
of interest in Justinian’s books; but the Partidas wer: 
the first extensive compilation of western secular law 
after Justinian. For while there had been barbarian 
collections and books of customs and while the century 
of the Partidas’ birth saw also the completion of the 


Sachsenspiegel® and the so-called Ordinance of St 
Louis,”® none of these appr i the Partidas in com 
prehensiveness and influence 

Estimates 


os 


And not alone in these particulars, but also in 
nized. Naturally Spanish writers were the first to d 
So. Nicolas Antonio rem irked, in pat iphrase of Cicero 
quera™ characterizes it as the monumental work of 
Alfonso’s reign, the mo legal collection for 
| | 

had no rival in later times, which has been and is the 
object of admiration of our own and foreign peoples, 
doctrines have paid the tribute of lofty eulogies, and 

hat 
and the superiority of its merit has received the homage 
—— : rer : 7 — . 
from those who, in this century, judge the works of 
f bl timate and an ex 

acting standard. 

Altamira” tells us that 
{ ] 

tion, rapidly opened it a way and gave it, amore the embodi 
which Alfonso’s ambition could have craved for it.” 
Indeed, the Partidas have so continued to grow 


content have the merits of the Partidas been recog 
that the Partidas were superior to all libraries.74 Ant 
st advanced leg 

that time which saw the light in Europe, which has 
to which both the adherents and opponents of its 
which by the extraordinary character of its conception 
of profound respect and enthusiastic applause even 
remote times with an unfavorable est 

“Its fame, which corresponded to the meri's of its execu 
ments of the national legal genius, a rank as high as any 
favor among Spaniards that they are regarded with as 


much pride and reverence as is the Federal Constitu 

tion among Americans, and the manuscript text of the 

former, now preserved in the Biblioteca Nacional at 
| 7 e +} " 





Madrid, is one of the prized treasures of the Sy 


nation. 


1 


Outside of Spain, none of its legislation, and lit 
tle of any country, has been the subject of so much 


praise. Samuel Astley Dunham, whose five volume 


“History of Spain and Portugal” is still accounted th 

best work on the subject in any language, and “obtain¢ 

for him the distinction of being made a member of the 
: Rag 


Royal Spanish Academy,” who “is stated to have 
a long and intimate acquaintance wi a 
whose knowledge of the middle ages was regarded 
his friend the poet Southey as “marvellous,” “* presents 
the following estimat« 

“It is by far the most valuable monument of legislation, 








68. Forum Judicum, II (I, 8, 9 


69. See Continental Leg. Hist. Ser. I 18-20, 342-4. 

70. Id. 228, 

71. Codigos Espafioles, tomo II t. XXIII, where estimates of 
other writers are given 

72. Historia de la Le rcién 


78. Continental Legal History Ser : 
74 Stephen Dictionars f Natior Biogr sss) XVI 


changed the character of Spanish law. From a system 
it became one in which the 
Roman element predominated. Thus the Partidas mark 


the reception of the Roman law in Spain. And when 


ian half of the western 
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f that feature 
nsos name from the 
f each part’s intro- 

no relation to the 
pears from the pro- 
recites, “we have placed 
just as the 


f the body”) and also 
Subject matter 
eral; usages, cus- 


and Maritime 


ritance guar- 


not only enriched 
the streets with such 
hine,” but it has 
ty of statutory lan- 
islature passed an act 
re, sell, give away, 
corn whiskey.” Laws 
he definition of these 
little difficulty. 

ntirely pardonable, in 
t of these terms, 
scientific definition, 
ure used the words, 


BEHIND IN THEIR WorK 37 1 











is obvious enough now that the general matte 
in Books I and VII should have been combined ; that 
Books III and V should each have been divided and 


that the provisions relating to guardians in Book VI 
belong in Book IV. But we are not to expect either 
scientific accuracy or logical arrangement from thir- 
teenth century minds. In these particulars their work 
certainly excels the Forum Judicum and the wonder is 
hat the lid so well—even with their Roman models 


Civil Law Theory and Common Law Practice 
(Continued from page 364) 
concealed the knowledge of his invention from the 


Riven - » > 
lic, be regarded as the real inventor and as such 


entitled to his reward.’ 
Here again the wisdom of the judicial decisions 
seems to be incontrovertable, or at least uncortro 
verted Nevertheless, Congress did provide for issue 
1f a patent only to “the original and first inventor” 
of something “not known or used by others before his 
invention thereof,” and presumably Congress used the 
words “in their natural sense as they would be read 
by the common man.” Therefore, even conceding the 
wisdom of the judicial change, it is a change. It is 


arguable that courts should be privileged to change 
legislation in such ways and should undertake to do 


so, to keep it in accord with public policy without the 
delays incident to change by the legislature.*® With 
the philosophy of what courts should or should not do 
we are not here concerned. Nevertheless, quite as an 
objective matter, the actual situation strongly suggests 
that the difference between Civil Law theories and 
Common Law practice is now, at least, something more 
fundamental than a mere absence of formally enacted 


2 rhat s flexibility, at judicial discretion, is desirable is sug 
Mr. W m Minor Lile in “Judge Made Law; An Apprecia 
Repts. of Am. Bar. Assn. 587. 


WHY JUDGES GET BEHIND IN THEIR WORK 


Light-Heartedly and Colloquially Refers to “Hootch, Moonshine, 
tute and Then Goes Cheerfully on Its Way Leaving 
restle With the Problem of What It Meant to Say 


1 


hootch,” “moonshine,” ‘corn whiskey,’ in this sectio1 
without connecting them or any of them with a con 
junctive of any kind, making it questionable whether 
the terms are to be construed as synonyms, or whether 
they are used disjunctively. If the words are to be 
taken synonymously, does it mean that the liquor 
meant to be designated must invariably be made from 
corn? If not, what is the difference between “hootch” 
and “moonshine” on the one hand, and “corn whiskey” 
on the other? 

These questions, which the Missouri courts have 
wrestled with in almost a score of cases, without arriy 
ing at any very satisfactory or definite construction 
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are the subject of a recent article Mr. Ben Ely of 
the Missouri Bar, in the University of Missouri Bulle 
tin (Law Series 39 

\ reading of thi ticle woul ely sober any 
reader who may be inclined to take t subject lightly 
To solve the meaning of est ee words, so con 
monly and casually used in the can slanguage of 
the day, Mr. Ely finds it necessary to plunge at once 
into fundamental questiot f itutional law, and 
from there immediate] PI ind Psychol 
ogy, progressing with rapid es into Jurisprudet 
and Metaphysics, conjunctive congruent jural relations 
zygnomic duties and the Meaning of Meaning 

These problems, however is they affect 
the question, are laid Jow in the first two pages, and 
on page three the Missouri statute is set forth. It 
seems that in the Missouri prohil yn enforcement act 
of 1923, an attempt was made t nish more severely 
than other offenses the dealing tain specified kinds 
of intoxicants thought to be more dangerous to the 
public health and safety than the general run of such 
liquors. Section 20 of that act provided that the maker 
or seller of “hootch, moonshine rn whiskey, or other 
intoxicating liquor’? which caused the death of an 
person, or caused insanit: blindness, should be pun- 
ished by imprisonment in the state penitentiary for 
a term of from two vears to life Section 21, witl 
which we are here more particularly concerned, pro 
vided that: “If any person shall manufacture, make, 
brew, distil, sell, give away or transport any ‘hootch,’ 
‘moonshine,’ ‘corn whiskey.’ shall be guilty of a felo1 

“Tt will be noticed,” points t Mr. Ely, “that the 
language of this section follows that of section 20, save 
and except that section 21 omits the words ‘or other 
intoxicating liquors,’”’ and he suggests that it may be 
possible that the legislature intended to include the 


whole phrase 


it 


1 Section 21, 


and 


error, the last portion of it was 
says, would seem improbable 


Before 
words “hoot 
appear in sec 


the decisions,” 


attempting t 
ch, 
tion 21, “by 
the write 
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SOLVE 


moonshine, 


hat through a clerical 


on 
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what kind of intoxicating liquors are 


in the work of prohibition enforcement,”’ 
the article launches into an 
distilling, the ingredients used 
listilling, tl gredient l 
nd 


istry of brev 


the processes followed, t 
there for. 


the chemical 


ving and 
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eing 
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7 
el 


f construing 


lectually girded 


“hootch, 


| to at 


moonshine 


the decisions on the subject are 
r. Ely 
rst case under the section, the article say 
1 that the words, not being connected wit] 
or a conjunctive. must be taken as 
nonyvmous. State v. Brown, 304 Mo.78 
ounsel for the defendant argued 
upreme Court that the words of the sta 
* person shall mak anv ‘hootch’ 
‘corn whiskev.’ shall be cuiltv of a felom 
e construed to mean that. whenever an 
or sold moonshine. then corn whisk 
ultv of felonv! This\ was an absurd 
»f law, insisted sel, rightly enough 
tatute was so indefinit is to constitute a 


and so the s 








1 





let rocess. But the court held that the w 
oO! must be understood between the : 
ne and the ords “corn whiskey,” a that 
I addition the statute is sufficiently 
tate Combs, 273 S.W.1037 
But, as 3 I suggests, this t 
mewhat out of harmony with the the 
e that the three terms are synonymous 
Soon afterward, the court frankly admitted th 
mvinced that we were wrong in h 
itch,” ‘moonshine’ and ‘corn whisk« 
us.” State Pinto, 279 S.W.144 Moons! 
vas there said, “means liquor manufactured ill 
Nevertheless, on the same da l I 
t! court decide another, State \ M I 279 S 
141, in which the Supreme Court said t 
ere harmo vith the Brown é 
| int Cas¢ nitt Was inc rrect I l 
oimnts out clearly inconsist 
»ixteen cases arising under this ! ( 
wed by Mr. | from which he st the |] 
it eExX1Sts ft day as follows: 
‘It seems that the word 
stood between the word ‘moonshine ind the " 
‘corn whiskey’ used in the statute The ds are 
to be understood as nonymous, but the terms 
ind moonshine are to be taken as genet ms des 
iting a large class or genus of intoxicat juors 
which corn whiskey is but a single species 
nakes it a felony to sell any kind of mo¢ Line 
felony may be committed in several way) vy the 
f the various kinds off moonshine, a1 mong t 
others of corn whiskey It seems that at least afte 
verdict, a variance between the allegation of a sale 


manufacture of one kind of moor 
n whiskey, and the proof of 
of moonshine, will not be a fa 


transportation or! 
shine, Caw 
of 
one af 


of COI 
some other kind 


What liquors are included within th pe of tl 
term “‘moonshine Mr. Ely defines thi 

“‘Hootch or moonshine, as those tert re us 
the prohibition act of 1923 are distilled intoxicatit 


yntain more than one-half of one pet 


liquors which c 
f hol 


cent of ethyl ak by volume, and are potable 


fit for beverage purposes, and which have be: , 
ufactured without a permit from the rnment 
the United States and the government of the State 
regardless of the materials used in their product 
This definition, Mr. Ely submits, ‘ lear] 

sistent with all of the Missouri cases except th 
which the court itself has plainly verruled -” and 
Savs embodi« wise social policy 1 t 


I 


workable 
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JUDICIAL EXECUTION BY BURNING AT THE 


STAKE IN NEW YORK 


WILLIAM RENWICK RippELL, LL. D., D.C.L., ere. 


Justice of Appeal, Ontario 


y tne 


HAT the pu ment of death by burning at the 
stake was, | the Common Law, and until its 
bol in 1/90 | tl Act 30 George III, ¢. 48, 


against women found guilty of 


t Treason, ell known to all students of Black- 
e—see, €.2 kstone’s mmentaries, Bk. 1V, 
04: that thi orrible form of execution was em 
r is late as the time of James I, in cases of 
sv, when tl rtunate hereti not uncom- 
y, simply e—‘‘was handed over to the secular 
everyone see from the pages of Howell's 
Trials. Of course, the witch being also a heretic 
burned at the stake—hundreds of thousands died 
his way for what we are apt to consider an imagi 
crime. We read in the Malleus Malificarum, the 
it authority Witchcraft, that in one County on 
Continent, no fewer than forty-one witches were 
rned in the 1485. So far did the practice of 
ng women go that in the early Common Law, a 


man was sentenced to that form of death if she was 


esent when husband committed murder, the 
isband being hanged Blackstone’s delightful rea- 
for the difference in punishment of women and 
will, it is to be feared, not convince the modern 
ider: Commentaries, Bk. IV. p. 93-—“In treasons 
f every kind the punishment of women is the same, 
1 different fr that of men. For, as the decency 
ie to the sex forbids the exposing and publicly 
ingling their bodies, their sentence .... . is to 
e drawn to the gallows, and there to be burned 


live.” That was the law, at least in theory, 
the American Colonies is equally unquestioned ; 
it it is not so well known that in some parts of 


1 


British domi1 
ent was lawful 


ms in North America, this punish- 
und that by the expressed will of the 
not imposed upon them by the 
case to which it 


lonists themselves, 
Mother country; and 
is not applicable in England 
In Scottish law, the execution by burning at the 
take seems at one time to have been not uncommon, 
nd by no means limited to the fair sex; e. g. we 
ead in Francis Watt’s The Book of Edinburgh Anec- 
lote, pp. 275, 276, that in 1570, John Kelloe, Minis- 
r of Spott, near Dunbar, who had murdered his wife 
is strangled and burned at the stake; also, a boy 
had burned down a house was burned alive “as 
example”. Of course, however, the American Colo- 
es took their ¢ from England and not 


in a class of 


mmon Law 


ill from Scotland 
In the year 1741, there was discovered in the City 
New York conspiracy of murder, arson and 


there resulted criminal proceedings in the 
indictment, trial and execution 
the conspirators, thirteen of whom 


stake.” Mr. Justice Daniel Hors- 


theft; and 
Courts; “the 

‘f thirty-three 
were burned at the 


arrest, 


manden, who had presided at many of the trials, pub- 
lished in 1744 quarto volume entitled: A Journal 
f the Proceedin in the detection of the conspiracy 


rmed by son white people tn conjunction with 


Negro and other slaves for burning the City of New 
York in America and Murdering the Inhabitants in 
1741-2. There was a Reprint in octavo in London 
in 1748 and another in New York in 1810—these 
are not very rare: an octavo edition edited by William 
B. Wedgwood, Esq., was published in four parts by 
George W. Schott, 177 Washington Street, New York, 
in 1851, which occasionally turns up in the second-hand 
bookstores. It has no merits beyond containing a some- 
what interesting account of Liberia, a characteristic 
glorification of the Stars and Stripes and condemna- 
tion of the Old Land across the Sea. The author, 
Mr. Justice Horsmanden, has a strong anti-Catholic 
bias; and more than suspects the sanguinary Church 
of Rome to be at the bottom of the trouble: while 
the Lieutenant Governor, Clarke, was sure “that the 
hand of Popery is in it a Romish Priest having 
been convicted of having a deep share in it.” 
indeed, more than possible that a modern would 
“full and clear evidence”’ 


It is, 
fail to find the proceedings the 
spoken of by the Governor. 

It is not my purpose to detail the particulars of the 
conspiracy—these can be found in the 6th. volume of 
Documents relative to the Colonial History of the State 
of New York, Albany, 1858: but only to give some 
account of the trial and execution of the first conspira- 
tors who were burned at the stake for their crimes. 

First, as to the law: in 1708, Lord Cornbury re- 
ported to the Home Authorities, that an Indian Slave 
(male) ,and a Negro woman had murdered their Master, 
Mistress and seven children; and that being tried and 
convicted, the man was sentenced to be hanged and the 
woman to be burnt, which sentence was carried into 
effect without delay. It was thought in the Colony that 
it would be well to increase the terror of the sanction 
in the case of a man slave to the same height as that 
of the woman slave. Of course, the sentences alluded to 
were in strict accordance with the existing English law ; 
but that gave no power to have the man burnt at the 
stake, as the woman might. Accordingly, in the same 
year, 1708, was passed by the Legislature of the Colony 
of New York, an Act which was intended to prevent 
the like acts as the murder of “William Hallet jun., late 
of New-Town in Queen’s County Gent.,” and which 
directed that any Negro, Indian or other Slave who 
should murder or attempt to murder “any of Her 
Majesty's liege People (not being Negroes, Malotta’s or 
Slaves), should suffer the Pains of Death in such 
manner and with such Circumstances as the Aggrava- 
tion and Enormity of their Crime in the Judgment of 
the Justices shall merit and require.” This was euphe- 
mism for “to be burnt at the stake;” but legislatures 
were a little mealy-mouthed, possibly because they knew 
that the Act must run the gauntlet of The Lords of 
Trade and Commerce across the sea. See my Article: 
The Slave in Early New York, 13 Journal of Negro 
History, January, 1928, pp. 53, sqq. 

In 1712, took place that extraordinary incident in the 
history of New York, the Negro Insurrection, described 
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bloody conspiracy 


destroy 


by the Governor Robert Hun 
of some of the Slaves of this place to as many 
of the inhabitants as they coul to revenge them- 
selves for This was the more 
disquieting as it ized with an alarming uprising 
of Slaves in South Carolina. Six persons implicated 
in the New York “Insurrecti imitted suicide, 27 
were condemned to death, of whom 21 were executed, 
being “burnt at the others hanged, one 


hard usage 
synchron 
some stake, 
broke on the wheele and one hung alive in chains in 
the town” ’s official report 

Some doubt seems to have been entertained as to the 


according to the Governor 


strict legality of the extraordinary executions—or per- 
haps the Act of 1708 was not wide enough. We find 
the Legislature in “the fourth year of the King,” 
(1720-1), passing a new Act; and this Act so passed 


had a much wider application. It is a Statute of 4 
George II, “That all and 

slaves who 
misadventure 
or attempt 


and provides, int 
Indian or other slave or 


every | 
shall murder 


or in the execution of 


negro, 
or othe rv ise kill un! Ss bv 


justice o1 ynspire 


the death of anv of his maijesty’s liege people, not 
being slaves; or shall wilfully burn any = ig house, 
barn. stable, outhouse, stacks of corn or ha . shall 
suffer the pains of death in such manner and with 


enormity of 


such circumstances as the aggravation or 
their crime . . . . shall merit and require.” It will 


scope 


be seen that this is but an enlargement of the 
of the Act of 1708. already mentioned. This was the 
law in force at the time of the Conspiracy of 1741-2 

The two persons first take were Cuf 
fee (or Cuff) the property of Adolph Philipse. Esaq., 
and Ouaco (or Ovack) the property of - - Tohn Roose- 
velt (who. not beine English, was 1 Esquire, but 
onlv plain Mr.). Cuffee was one of the tire e most promi- 
nent leaders in mischief prominent mem- 


burne 1 at the ct 


ber of the “Geneva” Club, so-called from its origin in 
stolen Geneva. known in these degenerate days as Gin 
How he escaped being indicted alor g with two other 
leaders, Caesar (belonging to Mr. John Varack, 


Baker). and Prince (belonging to Mr. John Aubovy- 
neau) does not appear. Whatever the reason, these two 
were the first indicted indictment was for enter- 
ing the dwelling house with intent to 
commit a felonv therein and for larcen\ Tried before 
Mr. Tustice Frederick Philipse, Second Tustice, and Mr. 
7—| sort 


Hogg 


Tustice Daniel Horsmanden, Tustice, in the 
Supreme Court. Fridav, Mav 1, 1741, Caesar and 
Prince were properly convicted: they were hanged and 


Caesar’s body hung in chains. the gibbet being “fixed 
on the island near the powder house.’ 

By a practice which I fail to understand, the con- 
viction of these two Negroes was read by the Attorney- 
General. in prosecuting Hughs who was confidently 


asserted to have been the real originaton of the trouble), 
with his wife and a ladv of easy virtue, the concubine 
of Caesar and with him, the parent “not many days 
hefore the robberv at Hoge’s of a babe largely partak- 
ing of a dark complexion” (as the learned Judge puts 
it by a delightful meiosis), and who rejoiced in the 


names of Pegey, Margaret Sorubiero 
(or Carev), Margaret Saligburgh) and 
the Newfoundland Irish three being 
indicted for receiving. They were, of course, co! 

victed and sentenced to be hanged—Hughson’s bod: 
made to decorate another gibbet New foundla: 

ladv. who had been recalcitrant, becoming alarm¢ 


made verv full disclosures as to, at least 


Marget Kerr\ 
Sarinbirr Tr 1 


, 
Beautv. these 


‘ 
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part of the 














( onspiracy - but it was suspected that sl 
something back; and, accordingly é 
tation that she “would come to a resolution to make i 


ingenuous confession on order to save herself,’ 
Judges 
tenant Governor 

nevertheless, “‘that it 
should be thought amply to have merit 
ordingly prepared for her, ready to 


yuld be 


daughter, wh 


way to recommend her to the 
a pardon, it was 
should not pass the 


were 


pardon was acc 
the seal when it sh sent for by the Jud 
Sarah, Hughson’s 
disclosures, received a pardon. 

the unfortunates, w 
‘onspiracy, 


vounge 
young 


To come to 
1e stake for this ¢ 
was et: “His master being a single n 
and little at home, Cuffee had a great de fj 


with the proverbial result: he “employed it to very 
purposes, and acquired a general bad name.” T] 
he had participated in the plunder from the Hogg b 
glary, was certain: and he formed with Caesar a 
Prince, the turiumvirate who were at the head of tl 
2 Club.” The conspirators divided the city into 
ons ig 


at tl as we have 


a mauvais su 





“Geneve 
1 “Todge” { w] . 2 the 


¢ e T's \f 
the name of ( 


two sections, each with its 


cust of real Mas took 
that in the east end of the Town being « 
the Fly Boys; and that in the west of 
Boys, the former meeting at the house of one R 
who fled as soon as the Hogg bur lan } ) 
while the Long Bridge B f the Ger 
Club met at Hug! 

™ 


Quaco does not seem to have 


t is not unlikely that he was one of the S sh Mulat , 
tos, who were so troublesome in old New York—mar 
of them actually, and some with truth, claimed to | 
from tl omes |] tical sl 
und more than once thev caused dis 


investigated 
ison’ ¢ 


know1 I ich Er rli 


free-born and torn 
traders ; < 


Ouaco was a Fly Boy, “one of Smi 








Cuffee described him, and was married to the Gover 
nor’s cook. His master kept him busy by day, but |! 
made the most of his nights 

The prosecution took no chances : evidencs : ; 
tained from all quarters, Romme was captured at 
Brunswick, New Tersey, and brought back to be 1 
rogated; “Albert Price having been found by experi 
ence to be very adroit at pumping out the secrets 
the consnirators the under-sheriff wv rdered t 
put Cuffee into the same cell with him d to gi 
them a tankard of punch now and then, in order t 
cheer up their spirits, and make them more sociabl 
This trick was eminentlv successful. Cuffee gave mos 
valuable information, which was used nst I 
others When Ouaco was arrested and committed 
Cuffee shut up and refused, too late, t 1 
information. 

At the trial the evidence of Nes S es 
idmitted for the prosecution—not under oath, how 
which was wholly regular, being authorized by the 
Legislature As the Prosecuting Counsel, Attor1 
General Smith said to the Jury: “the law require 
oath to be administered to them, and indeed, it w 


seem to be a profanation of it. to administer 
heathen in the legal form 1e Court has no powe 
to administer an oath but in the common forn 
pagan negroes 1 not be received as witnesses ag 

each other without an oath in leg: it i 
perceive that the greatest villainies w 

vith impunity.” Blackstone was not yet 
mentaries, Book IIT, pp. 369. 370; but 
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x ‘ ression, 
S I et’s Negro boy of about 
17 S ught down from Albany 
fact, nothing was left 
le May 28t ‘uffee and Quaco 
t Not ( to the two Indict- 
ler the inhabitants and 
vo actual burnings, the house 
lipse’s house: the trial was 
1 On t day, the trial pro- 
re t istices, Philipse and Horsman- 
Secor Justices, respectively, with a 
The ed to a demonstration, and 
ned for the defence, 
1 with Mr. John Aubey- 
good, nor did the ten called 
l the request of the prison- 
cludi1 ( Philipse, Cuffee’s master, 
» his could nothing” and 
evelt, O d his son, gave no evi 
e of V ¢ 
Mr. Justice en gave the convicts a fearful 
las] yuinced the dread sentence: 
: re ed from hence to 
f MI Ci and from thence to 
e of « where you and each of you 
| be chi e, and burnt to death: and the 
d have mer ir poor wretched souls.” The 
ution was he following day, Saturday, 
30th 
On this er 1ed at the stake accord- 
» the s e sl g account reads: 
The spe were very numerous; about 
ee o'clock. ls were brought to the stake, 
ded w f wood ready to set fire to, which 
e people I itient to have done, their 
é ent b ed to the utmost pitch against 
em, and 1 [he criminals showed great 
n tl unces, and looked as if they 
wld gladl scove ll they knew of this 
ursed scheme 1 they have had any encourage- 
nt to hope reprieve But as the case was, 
might selves with hopes: they both 
‘med inclin ike some nfession; the only 
ficulty betwe it last being who should speak 
st.” It is ] vious that there never was any 
tion to sl slightest m« to the unfortu- 
wretches t they were encouraged to think 
hey mig t least reprieved seems equally 
the st es: “Mr. Moore, the deputy 
tary é singly to examine them both, 
eavoring t é le them to confess their guilt, 
1 all they e matter, without effect; till at 
neth Mr. Roos« me up to him, and said he would 
lertake Ou: ho, it will be remembered, was his 
e) while M e examined Cuffee; but before 
y could e purpose, each of them was 
red to flatte spective criminal that his fellow 
erer had ch stratagem prevailed. Mr. 
osevelt stt ‘) » altogether, and Mr. Moore 
Cuffec S This dirty trick, “stratagems’”’ 
it is calle ed without a sign of shame, and 
her with self-congratulatory satisfaction 
the learned lige; and then we have the confes- 
ns, full enough, be it said 
es a ee tention to im 


EXECUTION By 








BURNING AT THE STAKE 3/9 


plement the hopes raised by the inquisitors ; the horrible 
scene continued, to the satisfaction of the “very numer- 
ous spectators’—this reads like the story of a very 
recent occurrence in a Mississippi state—‘these crimi- 
nals’ acknowledgement of their own guilt . . . . was by 
them particularly and expressly confirmed in the midst 
of flames, which is the highest attestation.” 

[ must not omit to notice the patriotic conduct of 
the members of the Bar during these prosecutions 
“The gentlemen of the law generously and unanimously 
offered to give their assistance on every trial in their 
turns, as this was conceived to be a matter that not only 
affected the City, but the whole Province.” This, be 
it remembered, was not an offer to defend the accused 
but to prosecute them. 

But one other bright spot have I found in all this 
lark page of history—the superb confidence of some of 
the conspirators in the constancy and fidelity of their 
fellows, though themselves betraying others. Cuffee 
by whose betrayal of his pledged faith, confirmed by 
an oath, many were arrested and some lost their 
lives on the scaffold or at the stake, himself, when 
Caesar was in prison, awaiting trial for the Hogg 
robbery, expressed confidence that Caesar would not 
betray him; and, after the conviction of Caesar and 
Prince, on being asked by his fellow prisoner, who 
was so “adroit at pumping out the secrets” of the 
accused, Arthur Price, the servant of Captain Vincent 
Pearce, in prison for stealing some property of the 
Governor's, “if he was not afraid that the two Negroes 
who were to be executed on Monday would” discover 
the conspiracy, he answered “that he was not afraid 
of that, for that he was sure they would be burnt to 
ashes before they would discover it; he would lay his 
life on it.” 

It may perhaps be noted that the City of New York 
was not the only place which witnessed such hideous 
scenes. The Judge tells us that at the beginning of 
May, 1741, “at Hackensack, in New Jersey, eight miles 
from this City, the inhabitants of that place were 
alarmed about an hour before day, and presente? with 
a most melancholy and affrighting scene!” One would 
expect to follow a description of carnage, human 
life sacrificed, human blood spilt—but the narrative 
continues: ‘‘No less than seven barns in that neighbor- 
hood were all in flames; and the fire got such head, 
that all assistance was in vain. Two Negroes, the 
one belonging to Derick Van Hoorn, the other to 
Albert Van Vorheise, were suspected to have been 
guilty of this act; the former having been seen coming 
out of one of the barns with a loaded gun, who pre- 
tended, on his being discovered, that he saw the pérson 
who had fired the barns, upon which his master ordered 
him to fire at him, and the Negro thereupon imme- 
diately discharged his piece. The latter was found 
at his master’s house loading a gun with two bullets, 
which he had in his hand ready to put in. Upon thes: 
and other presumptive (mark the word!) circumstance: 
and proofs, both Negroes were apprehended, and in a 
few days tried, convicted, and burnt at a stake—the 
former confessed that he had set fire to three of the 
barns; the latter would confess nothing.” 

As is well known, in England the practice sprang 
up of strangling the woman to be burned, and then 
burning her dead body—just as in the execution of a 
man for High Treason, while the sentence was that he 
should be cut down when still alive and disembowelled, 
the practice was to allow him to hang till he was dead, 
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and then cut him down. It is said that this practice 
was not always successful, the s being told that 
Harrison, the Regicide, hanged and cut down, sup 
posedly dead, sprang up and grappled with the execu 
tioner when he felt the knife 

It is certain 


that no such mercy was exercise 
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they confessed the flame 

It may be a matter of congratulation that whi 
Judge Lynch may still condemn to death at the stak 
the more regular Courts have neither the 
the inclination to d hanging or tl 


purpose 


the New York Negroes 
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PRESIDENT Ww ICKERSHAM‘'S ADDRESS 


(Continued fro 


that the objects of the had to do with 
\merican 
social needs of our c 
any but citizens of the 
full membership in the 
resolved to 
Corresponding Members from countries other than 
the United States may have the 
benefit of the exchange of ideas, opinions and views 


adaptation to the 
vas inexpedient that 
States should have 
but the Council 
reation of a class of 


law, and its 
yuntry, it 
United 
Institute 
recommend the ¢ 


in order that we 


with lawyers of other countries, particularly in 
those whose systems of irisprudence are based 
upon the English common la 

At the last annual meeting I referred to the 
approaching limit of the term of the undertakings 
in which we are directly engaged, I stated that it 
would be remembered that the grant from the 


Carnegie Corporation would expire in March, 1932, 
and I expressed the hope that when we had finished 
this task we should mobilized the legal 
scholarship of America that Institute would be 
prepared to address itself to new and even greater 
enterprises than present undertaking. The 
Executive Committee, in November last. adopted a 
resolution Director from time to 
time to prepare and submit to it statements bearing 
on matters which should be considered in relation 
to the future of the Institute and specifically, at 
the earliest possible moment, a statement setting 
forth pertinent matters in connection with the work 
on the restatement of the comm: The Dire 
tor will draw your attention t of these mat 
ters in his report to this meeting 

Important and far-reaching in its anticipated 
results as is the work with which we are busy, it 
occupies but a small portion of the field of law and 
the administration of justice in States and Nation 
We must be well aware that there is legitimate 
cause for great dissatisfaction with the administra 


have so 


our 


requesting the 


mn law 
some 


tion of the law in the United States and that that 
dissatisfaction is growing At the same time | 
believe that never our history has the bar been 
more alive to those conditions than at the present 


time. Much is being done ti 
A great deal of useful 
in several states by the Judi 
ized bodies of lawyers and ges charged with the 
duty of studying the workings of their judicial sys 
tems, and with the formulat 
tion of courts and legislatures, of for im 
provement in the law and procedure in both civil 
and criminal jurisprudence. Committees of bar as- 
sociations, local, state and national, also are engaged 
in studying conditions in their juris 
dictions, submitting the inquiries 
for public discussion and for leg 


» reme dy these defects 


ial Councils 


organ 


ion for the considera- 


measures 


respective 
their 
islative and judicial 


results of 
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action. Some legislation has been enacted in t 
States looking to the removal of particular grie\ 
Very recently the three Bar Associations 
the City of New York, with the hearty cooperati 
of the courts, have shown how to make very sub 
stantial progress in the removal of undue delays 


ances 


bringing issues to trial and in grappling vigorous}: 
with abuses of professional privileges and the viola 


tion of professional ethics by a certain class of 
lawyers, in connection with what is known as “am 


bulance chasing.” The proceedings of these Con 
mittees have led to changes in calendar 
which have greatly reduced delay in 


and also have led to the prosecution and disbarment 


practice 


reac hit g@ tria 


rr suspension trom practice of a very considerable 
number of lawyers, who were engaged in the bus 
ness of “ambulance chasing.” The thoroughnes 


and the vigor with which these matters have beet 
prosecuted reflect credit upon both bench and bat 
It is sad to record that the Legislature of the State 


of New York received with complete lack of syn 
pathy certain proposed legislation suggested by the 
Bar Associations to make permanent the reforms 


they had accomplished. The attitude of the legisla 
tive committees with regard to these measures indi 
cates the need of a wider education concerning th« 
methods of the class of lawyers engaged in this sort 


of practice and their influence upon the administt 
tion of law in general. Abuses in the administra 


tion of the Bankruptcy Law in some of our Federal 
courts also have recently been the subject of 
notoriety and investigation by bar associations and 


much 


Congressional committees. In this field also the 
local Bar Associations have shown themselves vig 
lant and active in inquiry and prosecution of th 
evils discovered. 

But while all of these efforts e useful ar 


meritorious, neither singly nor collectivel 
reached and exposed, still less reformed, the great 


est of all existing evils, namely, a widespread dis 
regard for law on the part of a considerable par 
of the American people, and chrot delays and 
uncertainties in the prevention, detection, prosecu 
tion and conviction of crime. So serious is the cot 
dition in this regard that the President of th 
United States has conceived it to be the most 
important duty confronting him on assuming office 
to challenge the attention of the American people 
by placing the situation clearly before them, and by 


announcing his purpose to 
mission to investigate the existing agencies of lav 


enforcement, with a view to a reorgat 


name a national com 


system in such manner as to elimin: many of it 
weaknesses and its defects. No more challengin 
statement has ever been made by the Chief Execu 
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f the that President Hoover in 
s recent addre New York, when he said that 
he enforcement and obedience to the law of the 
ited State both Federal and State, was the 
nt issue fore the American people. 
r law ¢ ement,” said the Presi- 
it is in need vigorous reorgani- 
é favors the criminal; that our 
ned; that the method of assem- 
s that justice must be more 
be me | the pendulum has 
g ta t risoner and far away from the protec 
The Pre added to this statement which 
llenges the faith, the ideals, and the traditions 
e Ame ir, when he said 

What we are facing today is something far larger and 
dame possibility that respect for law as law 

g from the nsibilities of our people.” 
This is a irion call to the legal profession 
ughout the land. We in this Institute have been 
triving to make the common law of the land more 
ar, less obscured by uncertainties and contradic- 
ns, than it ever has been, so that it may be more 
iniformly understood throughout the nation. We 
lso have beet ving to prepare for submission to 
the legislatur« f the various States a model Code 
f Criminal Procedure, which shall abolish all those 
technicalities that have been the refuge and protec- 
on of criminals in the past. But the President’s 
hallenge shows that we must broaden our phylac- 
teries and through our membership of several hun- 
lred lawyers, selected from members of the bar all 


ver this land, « 
eee ' 
olectively, 


xert our influence, individually and 
bringing the minds of the people 
tion of the essential foundations 
nation was builded and upon which 
ernment must rest, which is respect 
Vithout this, the institutions of our 


yack to a recog! 
pon which our 
ur form of g 
r law as law 


nstitutional government which were cemented 

th the blood of our ancestors cannot endure. 

' ere then ope before us a higher duty than any 
‘ e have previously undertaken. Precisely how it 


I omphshed, just what improvements 
ust be made, just where the greatest evil is to 








; e grappled with, I do not pretend to suggest. But 
at it must be met; that the minds of our people 
ust be led to appreciate that all civilization rests 
pon respect law, and that self-government 
ses to be ssible unless the law of the land 


ymmmands the respect of our citizenry, are surely 
indamental truths not needed to be demonstrated 
When the President’s Commission is 
need the assistance of the Bar. 
that the associated learning and 
composing this Institute, and 
scholars engaged in its work, can 
mtribute incalculable aid to any body charged 
5 th the duties which the President has indicated 
levolve upon that Commission, and I 
that the members will gladly exert 
the utmost in aid of its high purpose. 
pportunity for higher usefulness, 
last annual address I referred to. 
[here is involved more than the policy of any one 
articular kind of law. There is involved the per- 
etuation of civil liberty which cannot long endure 
f the law of the land loosens its hold upon the con- 
ences of tl itizens of the United States. 


» this body 
ppointed, it 
feel confident 
<perience yf those 


specially of the 


means t 
é eel confident 
emselves ti 
see here 
h as in my) 
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Reasons for Joining the American 
Bar Association 


66 HY should I join the American Bar Asso- 
ciation?” is a question that is frequently 
asked by lawyers. 


You should join it because the American Bar 
\ssociation is doing more than any single agency 
today to cultivate a correct attitude in the public 
towards the profession—to show it what the profes 
sion as a whole really stands for. 

You should join it because it is an eminently 
practical which proposes eminently 
practical ends. 


organization 


You should join it because you owe it to your- 
self. It is a means of enlarging your professional 
self by enlarging your range of interests. It is a 
means of making acquaintances all over the country 
who may be some time of great value. It enables 
you to keep in touch with the most important 
things that are being done in the field of your 
chosen profession. 

You should join it because you owe a duty to 
your profession higher than merely to get a living 
out of it. It is a profession with a great tradition 
of public service, and the American Bar Association 
peculiarly embodies this tradition in the national 
field. Its efforts are devoted to the improvement 
of the administration of justice, to promoting the 
science of jurisprudence, to simplification of law, 
to the maintenance of correct professional standards 
of Bench and Bar: all public objects of the first im- 
portance. No real lawyer should feel himself with- 
out obligation to do his share to maintain this great 
tradition of the profession. 

You should join it because only through pro- 
fessional solidarity can these purposes be achieved ; 
and professional solidarity in any real sense is an 
empty word today unless it manifests itself in ef- 
fective organization. 

You should join it because the Journal of the 

American Bar Association, the official organ, will 
bring to you every month, without additional cost, 
a series of interesting and worth-while articles by 
members of the profession who are on the legal 
firing line, as practitioners, Judges, and teachers 
of the law. It will furnish you with material 
which, if properly preserved, will be useful on more 
than one occasion. 
You should join it because the annual meetings 
are becoming more and more interesting and sig- 
nificant for those who attend, and because those 
who do not attend are afforded a practical partici- 
pation in its proceedings by an accurate report in 
the Journal and a subsequent more extensive pub- 
lication of proceedings and papers in the Annual 
Report. 

You should join it because the Annual Report 
of the Association, furnished to members without 
additional cost, is a publication full of valuable 
material. It includes a list of the members of the 
\ssociation, classified by cities and states, which 
constitutes a useful professional Directory. 

You should join it because every lawyer in the 
country can readily afford to pay the nominal 
membership fee. Membership imposes not the 
slightest financial burden. 





THE MIXED COURTS OF EGYPT 


The United States as One of the Outstanding Capitulatory Nations, and Becau 
Growing Commercial, Financial and Archaeological Enterprises in Egypt, 
an Interest in the Movement to Modify the Capitulations and Extend 


1 


the ( ompetence of 


By Hon. 
OJ the Mixed fi 


ING Fuad of Egypt, in his last speech from 
the Throne, announced on November 1/7, 
1927, that the policy of the Egyptian Govern- 
ment was now directed towards modifying the Ca- 
pitulations and towards extending the competence 
of the Mixed Tribunals. His Majesty added that, as 


soon as possible after the New Year, an interna- 
tional conference would be held in order to give 
effect to this latter proposition. The ground for this 
reunion was prepared by an official Note which 


Cairo issued in December, 1927. But the Egyptian 


Ministry fell while the matter was still in abeyance. 
Towards the end of 1928, Egypt 
took up the matter. This reopening of the subject 
by the Dictatorship emphasizes the importance 
which all Egyptians attach to it. 


October, again 


The problem means a great deal to the United 
States. America is one of the outstanding Capitu- 
latory Nations. She has important and expanding 
commercial, financial, archaeological, miussionary 
and educational interests in the Valley of the Nile, 
Her name stands second in the list of purchasers of 
Egyptian products. She ranks high as an exporter 
to kgypt. The Suez Canal that land. 
Our Merchant Marine has made our flag a familiar 
sight along this waterway. American tourist travel 
assures the prosperity of the country’s important 
hotel industry. ‘Lhe open purse of our women fat- 
tens sleek dragomans. Their abiding faith is the 
life giving elixir of the Egyptian curio bazaars. 
Moreover, in 1876 when the Mixed Courts were cre- 
ated and Washington was still a relatively unknown 
factor upon the world’s horizon the United States 
was ofhcially recognized as one of the seven Na- 
tions entitled to preferred treatment in the const! 
tution of the new Judiciary 


traverses 


The Treaties which put an end to the Great 
War deprived Austria and Germany of their 
Capitulations. Bolshevism drove Russia out of 


pass that when His 
his speech from the 
\merica 


Egypt. It, therefore, came to 
Majesty, King Fuad, delivered 
Throne England, France, Italy and 
the sole survivors of the orginal seven Nations en- 
titled to preferential treatment in making up the 
benches of the Mixed Courts. There were, of 
course, the secondary Powers which helped to in- 
augurate this reform. They, 
in another category 
the new internationa 


were 


however, were placed 
in respect of representation in 
1 judiciary 


I was not in Egypt during the winter of 1927-1928. 


‘> 
' 


When I returned to Cairo in the following spring I 
was told that two of the remaining quartette just re- 
ferred to had sought to place the United States in this 
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Mixed Tribunals 


PIERRE CRABITES 


DuUNaALS, Ua) pt 
second class compartment. An 


effect was current in Mixed Court circles 


have had a vestige of truth back of it. But th 


current gossip. It cited 


Italy. It reported that they had ma 


the names 


and had said to her: 





“England departed from time 
took over f herself the Austro-Germa 
late Bench of the Mixed Tribunals. in 
1€ days of the Protectorate. igypt 
hings are, theretore, at the present moment wh« 
in 1876. It is proposed to grant the 
measure OI minal jurisdiction, Gre 
a large percentage of the business 
Benches. If you will help us to have Latin 
plied by them we are prepared to form a [ra 





combDine to imsist that we three get t im 








ts and that 

ttle milk.” 
All this I repeat is but hearsay 

t 1S, 


tne 


ne secondary Powers 





evidence. | 
United States, even if ran 
no intention 

Whether there ever was or 


said about 


may have our 


had Ot giving 


seat to Ureece. 
particle of truth in all of this chatte1 


; 


tian M 


ably ever know, because the Egyp 
and the invitation to attend the Inte 
withdrawn. Lut the 


these tales were told last year tends to give 


" tir 
LiL iV 


ence was very tact 





however, of interest to know 


IO One 


se of Its 
Has 
l 
no 
e€ talk Was 
ce nada ol 
\areece 
1 she 
c ppes 
iring 
endent 


will pply 

€ new 

iw ap 

i reek 

( new 
a t 

is not good 


what was 
e and Italy 
first class 
was not a 
will prob- 
inistry fell 
ial Conter- 
that all of 


the Vepart- 


ment of State an additional incentive tor insisting upon 
the maintenance of the vested right yf the Umited 
tates. 

lo connect all of this alleged intrigue and thes« 
vested rights with my subject, | should perhaps begin 
by saying something about the spirit which underlies 
the (¢ apitulations. To do so would carry me back 
to the seventh century of our era. | vered the 
subject in a paper entitled “1h I gypt’ 
which the American Bar Association Journal pub 
lished in August, 1927. All that | shall now say 


is that Egypt, until the Mixe 


ated in 18/6, knew nothing ot 
Before that date all law, in that country, 
sonal.” Everybody there enjoyed dipl 


munity in respect of judicial procedure. 


eigner could be sued for debt betore th 
or there prosecuted for crime, 

The calling into being of the Mixed 
modified this abnormality as regards civ 
It left conditions unchanged, for all 
poses, in so far as they affected crimit 
It is now proposed by the Egyptian G 


to give these Courts limited penal jurisd 
is quite generally believed however, that 
fication is but an opening wedge. It is as 
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ymatic im 
No tor 


[Tribunals 


11 matters 


practical pu 
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THe Mixep Courts or Ecypt 





the Cairo authorities eventually 

entire criminal competence of 
Cor It is generally believed that 
he “Continental bloc” before 

more ambitious policy as a 


] 


felt that Egypt looks upon even 

being nothing but a stepping 

hich will apply to the minor 
he proposal now under in- 

nterest because they 


general penal legislation is apt 

all crimes and misdemean- 

It is, i1 word, on account of the strategic 
present initial step that the mat- 
the nev es should be taken most seriously. 
If it wet t for this factor it would really 


fference what system of criminal 














$ ap] » the 1 ( anors covered by 
posal 1 ibmitted to the Powers. These 
9 ¢ tricted to such offenses as traf- 
ng in habit forming drugs, trading in white 
g t rtain torms ot bare-faced 
ercial 1 ln a word, the derelictions en- 
ged by t matic Notes before referred to 
within a gory where the beneficent protec- 
atforded prisoners by Anglo Saxon tradi- 
ant vell be replaced by the more 
ngent pt ré applied by the courts of France 
those whom the Parquet pursues. Only social 
licts or ¢ nital malefactors are likely to be 
arged wit soft impeachments as those set 
rth under t three general headings. The 
\merican « n Egypt has no such elements. 
ich pariahs are better off in hospitals or in jails 
out of t Any type of laws that would 
litate putting these outcasts under lock and 
should be adopted with alacrity, provided mat- 
s could be rranged as not to react upon those 
stitutiona eguards which Americans look 
las De y thright 
This un lox but most desirable result 
| readily tained by making it clear that 
f that a may perhaps be prepared to 
her nat ils to such criminal laws as Egypt 
uy enact i pect of offenses covered by the 
respondence in question, in no sense implies 
at the Unit tes would consent to extend this 
nciple to les or misdemeanors. A grant 
the Mixed Courts of general and complete crimi- 
| competen ild be something so sweeping in 
conseque! as to be tant unt to abolishing 
Capitulat except in regard to fiscal mat- 
rs and quest f personal status. Lodging this 
jul n these Tribunals would be, for 
intents a rposes, as far reaching in its ef- 
as wou the turning over of Americans to 
rdinar’ in UU t 
Many cat ybservers of the Near East rec- 
rnize the fa it the progressive elimination of 
e Capitulat ; merely a matter of time and of 
lution. | not say that they are mistaken. 
he world is ng forward. So is Egypt. But 
e point that ive in the back of my head is that 
wipe out tire crimit jurisdiction of the 
nsular ( nd to substitute for it Mixed 
urt gene! nal competence is to maintain, as 
nst kgy{ principle of Occidental in- 
rference 11 affairs without at the same time 


any equivalent ark of the cove- 


nant, or, to change my metaphor, it is to camouflage 
the reality so effectively that neither Egypt nor 
\merica will be able to get any consolation out of 
it. In saying this I am of course assuming that 
the same codes would be applied by both judicial 
systems and that both corps would be equally fear 
less, upright, and enlightened. What I mean is that, 
for all practical purposes, an American would lb 
as much out of his element before a Mixed Court 
bench composed for example of a Portuguese, a 
Greek, and an Egyptian, as he would be in a purel\ 
Egyptian atmosphere. Theoretically an American 
has more in common with a Portuguese and a 
Greek than he has with an Egyptian. But what 
does this theory mean to the man from the Middle 
West when he cannot convey his mental reaction 
to any one of the three? It may be that it is a wall 
of a thickness of ten inches that separates him from 
the judge from Lisbon, one of twenty inches that 
keeps him away from the Athenian jurist, and on¢ 
ot thirty inches that shuts him off from the Cairene. 
Such ditterences, however, are merely one of degree 
His psychological isolation is no less complete in 
the one case than it is in the other two. 

lt might, perhaps, be urged in reply to all of 
this that the Mixed Courts have been in existence 
for over fifty years and that they have given most 
admirable results. They have. ‘hey are no longer 
an experiment. They are a triumphant success. 
They stand forth as a resplendent example of in- 
ternational cooperation, good will, and saneness. 
But their competence is tor all practical purposes 
exclusively connned to civil and commercial cases. 
hey have succeeded in this restricted field for the 
very reasons that make it hazardous to give them 
criminal jurisdiction, 

Lo elaborate this point would lead me far 
afield. Suthce it to say that the krench codes of 
substantive and adjective law now applied by this 
International judiciary admirably answer the needs 
ot kgypt. 1am free to say that my eighteen years 
on this bench have convinced me that the common 
law could not have given like favorable results. | 
assert this because the Napoleonic digests are al 
most incomparable models of pellucid clearness ot 
expression. ‘hey lay down general principles in 
a manner that has the delicacy of touch, the broad- 
ness of vision, and the elasticity of application 
which defy the march of time and the change of 
environment. And after ali, all that society, in the 
last analysis, requires for the safeguard of com- 
mercial life, contractual relationship and business 
expansion is sane legislation, definitely ordained, 
readily accessible, and honestly administered. ‘Lhe 
Mixed Tribunals have nothing to do with matters 
affecting personal status. They are, therefore, in 
seven instances out of ten, face to face with liti- 
gants whose cases may be passed upon by a study 
of the exhibits offered in evidence. The Mixed 
Court Code of Procedure practically does away 
with parole evidence in more than the foregoing 
percentage of causes. This means that the “mental 
reaction” and “psychological isolation” to which I 
have referred have nothing to do with the over- 
whelming majority of civil and commercial suits 
heard by the Mixed Tribunals. I suppose that 
I should seek to demonstrate the accuracy of this 
latter statement. I shall not do so, however, as | 
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do not want to become involved in an analysis of 
a technical question of comparative law. I prefer 
to ask my reader to take my statement on faith. | 
have made it simply and solely to show that I have 
carefully weighed my words when I affirm in one 
breath that the Mixed Tribunals have worked out 
admirably as a civil court and in the next declare 
that they would not necessarily do so were their 
competence extended to criminal matters. 

ance of all this is that while 


+ 


The sum and subst 
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the United States would be perfectly justified 
facilitating the conviction of moral derelicts an 
social outcasts through the medium of Latin pena 
machinery administered by the Mixed Courts, 
would, perhaps, be wise that Washington make 
clear that its willingness to have such vulture 
rushed to hospitals or jails in no sense implies tha 
it is prepared to agree, in principle, to the eventua 
transfer of complete criminal jurisdiction to th 
Mixed Tribunals. 


LETTERS OF INTEREST TO THE PROFESSION 


Misconception of the Duty of the States Under 
Prohibition 


Editor, AMERICAN BAR ASSOCIATION JOURNAI 


President Hoover, in his inaugural address, ascribes part 
of the abuses which have grown up under the Eighteenth 
Amendment “to the failure of some States to accept their 
share of responsibility for concurrent enforcement and to the 
failure of many State and local officials to accept the obli- 
gation under their oath of office zealously to enforce the laws.” 
This statement assumes a duty on the part of the States to 
aid in concurrent enforcement and a duty on the part of 
State and local officials under their oath of office to enforce 
the prohibition law Both of these assumptions are wholly 
erroneous. 

1. The Eighteenth Amendment imposes no duty upon 
any State to enact laws for the concurrent enforcement of 
the amendment. 

The second section of the amendment gives to Congress 
and the several States mcurrent power to enforce this 
article by appropriate legislation.’ 

Even as to Congress this language is permissive and not 
mandatory, and in that respect is in conformity with the gen- 


eral scheme of the Constitutior Congress is not bound to 
exercise either wholly or partially any power granted to it 
by the Constitution To what extent it shall pass laws in 
the execution of its powers is a matter for Congress in its 
wisdom to determine Congress has the power to enforce 
the Thirteenth, Fourteenth and Fifteenth Amendments, for 


example, but it never undertook more than a partial enforce- 
ment of their provisions, and has for years refused to take 
any action for the protection negroes in their civil rights 

But as for the States the reference to them in section 
2 is not even a grant of power Before the adoption of the 
Eighteenth Amendment the States had plenary power to regu- 
late traffic in intoxicating liquors within their borders. That 
power was to a large extent taken from them by the Ejigh- 
teenth Amendment, and except for section 2 might have been 
regarded as wholly taken awa The object of the provision 
for concurrent power, as the Court expressly held in United 


States v. Lanza, 260 U. S. 377, was to make it certain that 
the limited power was still left to the States to enact pro- 
hibitory laws not inconsistent with the amendment or any 
law of Congress on the subject. Section 2 contains no im 


plication of any duty imposed on the States to enact such 
legislation. 

2. State and local officials have no obligation under their 
oath of office to enforce the national prohibition law Th 
oath to support the Constitution does not give them the 
power to act as federal enforcement officers. The prohibition 
law itself provides for its enforcement by federal officers 
only, except that some state officers are also authorized to 
perform certain incidental acts in aid of such enforcement 
This is as far as the law could go. It is well settled that 
no federal statute can require state officers to enforce federal 
laws, that while such officers may be authorized to exercise 
powers which are incidental to the judicial power of the United 
States, they are not obliged so to act if they do not choose 
to do so. Robertson v. Baldwin, 165 U. S. 275 

3. The Constitution of the United States, as is well 
known, created a dual or federal system of government con 
sisting of two separate sovereignties, granting to the United 
States certain limited powers and reserving all other powers 
to the States and the people Chief Justice Marshall said 
in M’Culloch v. Maryland, 4 Wheat. 316, 410, “In America. 





the powers of sovereignty are divided between the govern 
ment ot the Umon and mhose olf the States 
sovereign, with respect to the objects « 
neither sovereign with respect to the objects committed t 
the other. And Chiet Justice Taft said in the Lanza case 
“We have here two sovereignties, deriving power trom differ 
ent sources, capable of dealing with the same subject matte: 
within the same territory. tach may, without interferenc: 
by the other, enact laws to secure prohibition, with the limita 
tion that no legislation can give validity to acts prohibited 
by the Amendment. Each government in determining what 
shall be an offense against its peace and dignity is exercising 
its own sovereignty, not that of the other 

Under this system of government the States owe no duty 
to the Union, and the Union owes no duty to the States, t 
enact laws for the enforcement of prohibition, or any other 
laws within the fields of their respective sovereignties. Fed 
eral officials are bound to enforce federal laws and state 
officials to enforce state laws, but neither State nor Natior 
is bound to enforce the laws of the other sovereignty. The 
national prohibition law is a federal law, and hence imposes, 
and can impose, no duty of enforcement upon States or stat 
officials. The laws which, under article Il, section 3, of the 
Constitution, the President must take care are faithfully ex 
ecuted are the laws of the United States, not the laws of 
those independent sovereignties of which he does not hold the 
executive power, and they are to be executed by federal 
agencies, not state agencies, under his direction as chief ex 
ecutive officer. 
Boston, Mass 


Lhey are each 
nitted to it, and 








Formerly Assistant Attorney General of Mass 


How the Jury Should Be Considered 


Editor, AMERICAN Bar Association Ji 

Criticism of the jury system for the most part, when 
reduced to its final analysis, is merely an attempt to reconcile 
theory with practice. Theoretically, the Jury system is ex 
plained today on the basis that, in a free government, the 
people themselves should have the right to the determinatior 
of their disputes by their fellow citizens This concept has 
been so deeply inculcated in the mind and makeup of Amer 
icans that we cannot conceive of any other principle which 
would not be inconsistent with the very idea of democratic 


government. It has become an ideal w h our national mind 
is accustomed to regard as a truism 

As a matter of fact, the historical evolution of the jury 
system discloses that it, in no sense, is based on any such 
fundamental concept but, on the other hand ust grew” 
not as an ideal, but as a practical solut of the problem of 
determining disputes. Along with the jury came rules of 


evidence, and the fact that these rules appeared, and cor 


tinued in their development, along with the jury system, dem 
onstrates that the jury never has been an entirely satisfac 
tory process for the determination of controversies and that 
it has always fallen far short of scientific accuracy 

English law and legal institutions have not been the 
result of an ideal philosophy. Rather, they have been the 
result of the need for solution of controversies by hard headed 
practical Englishmen whose sole test of the feasibility of the 
rules of law or legal institutions depended upon the prac 
tical results. There never has been in their jurisprudence, a 
philosophy of justice; or an ideal principle. The develop 


‘ 


ment of their institutions and with it the jury as a legal in 
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BONDS TO FIT 
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‘Plan your investment structure 


ey 1 E investor needs a financial plan as 
much as a sculptor needs a model or 
a builder needs a blue print. It is just 
another case of ¢hought preceding action. 
With a goal to strive for and a plan to 
guide him, an investor is less likely to 
waste time in indecision, in trying to guess 
market trends. Selections are madeas funds 
are in hand; each addition fits into its place 
in the design of the whole. The result is 
a solid investment structure rather than a 
hit-or-miss accumulation of securities. 
Bonds, of course, should be the back- 
bone of every investment funds They 
should be selected to cover the various 
fields of conservative investment as broad- 
ly as your funds permit. They should yield 
as even a flow of income as can be arranged. 
They should be marketable to the degree 
your circumstances require, with maturi- 
ties well distributed. They should be pen- 
odically reviewed to determine their suit- 
ability in view of current conditions. 


{t is not difficult to plan and to build a 
solid investment structure if you enlist 
the help of a competent investment house 
and acquaint it with your needs and cir- 
cumstances. It can support you at every 
stage, from the relatively simple deter- 
mination of how muck you Should invest 
each year to reach your goal, to the more 
difficult problem of how you should invest 
it. Halsey, Stuart & Co. has for many 
years rendered such a service to investors, 
large or small — institutional and private. 
It extends to you the benefit of this ex- 
perience in planning your own investment 
structure— besides offering a diversity of 
conservative issues from which to build it. 

We have prepared an Analysis Chart 
which will be of assistance to investors 
who wish to know their present situation 
and plan soundly for the future. We shall 
be glad to send a copy to anyone interested, 
without obligation. Ask for Analysis 
Chart AN-69 


HALSEY, STUART & CO. 


INCORPORATED 


HICAGO 201 South La Salle Street NEW YORK 35 Wail Street PHILADELPHIA 111 South Fifteenth Street 


DETROIT 601 Griswold Street CLEVELAND 925 Euclid Avenue 


ST. LOUIS 319 North Fourth Street BOSTON 85 Devonshire Str 


WAUKEE 425 East Water Sircet PITTSBURGH 307 Fifth Avenue MINNEAPOLIS 608 Second Avenue, South 


Public Utility 





Every Thursday E vening Hear the Old Counsellor on the Halsey-Stuart Program 


\ e radio program, featuring he Ipful advic ¢ on how to invest your money . . . music by instrumental ensemble 
Broad from Coast to Coast through W-E-A-F and 36 stations associated with the National Broadcasting Company 
»>P.M stern Standard Tin 8 P. M. Central Standard Time - 7 P. M. Mountain Standard Time - 6 P. M. Pacific Standard Time 
Daylight Saving Time, one hour later 
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stitution has been purely historical. Those institutions which 
served Englishmen well, in a practical way were continued 
so long as the results were satisfactory. When the results 
were otherwise, the institution was either abandoned or re 
modeled. 

We in America have lost sight of the English idea. Bor- 
rowing the ideals of the French Revolution, “Equality, Liberty’ 
and Fraternity,” we have in this country established a demo- 
cratic form of government in order to safeguard and secure 
those ideals to all people. We have connected them with the 
then existing political and legal institutions and have since 
come to think that the institution is a necessary adjunct of 
the ideal itself. This is what has happened in the case of 
the jury. We no longer think of liberty or freedom or of 
any of the ideals of a democratic government and we cannot 
even think of a democratic form of government itself without 
thinking that the jury system is a necessary part of it. Con- 
versely we say that when the jury system is dispensed of, we 
will, at the same time and in the same act, dispense with a 
democratic government and the ideals which it carries into 
effect. Justice being one of the ideals of a democratic govern- 
ment, we likewise say that without the jury system, justice 
among men will no longer exist. 

As a matter of fact, a jury is not essential to self govern- 
ment or to any of the ideals of self government nor to the ad- 
ministration of justice. The jury is and should be considered 
solely as a means to the end and when the end can be better 
accomplished by other means at a saving of time and expense, 
or, in other words, when the ideals of justice can be better 
achieved, we will herald the passing of the jury. For proof 
of the fact that a jury is not essential to the administration of 
justice we have to but consider the system of Roman jurispru 
dence. , 

In the reported decisions we are now becoming confronted 
with what is ordinarily referred to as “fact precedents”— 
controversies which are decided on the facts of the individual 
case. Likewise, we are coming to the point where “law” and 
“fact” questions in suits at law are impossible of distinction, 
and where every question of law ultimately resolves itself 
into a question of fact. An eminent judge in the middle West 
once told me that it would be better for the court and bar if 
no opinions were ever written in the majority of the cases 
decided, having in mind that ultimately and in their final analy- 


sis most of the cases submitted to him turn on the facts of 


the particular case before him. It is apparent that in such 
cases the jury is becoming far less essential and of far less 
service in the determination of the dispute. What the court 
is doing is deciding the cases according to his ideal of right 


or justice and sustaining his decision on the facts of the 


individual case. He is becoming a legal philosopher, deciding 
cases according to the philosophic ideals of justice, with less 
regard for rules and precedent, and the verdict of the jury 


is less binding on him as to questions of fact than ever before 


The reasons for these changes are not obscure. It is 
impossible for courts to reconcile the myriad rules of law 
and seldom will they let a technical rule, or the verdict of 


jury operate as an instrument of Moreover, ect 


oppression 


nomic changes have been so rapid as to make it impossible 
to attempt the application, by analogy f old rules to situa 
tions which were not then dreamed of. New trials and re 


because of the delay 


effort to avoid then 


hearings are in disrepute. principally 


and expense, and courts will make every 


and, I daresay, at the expense of some legal principles 
It is of no avail to advocate either the retention or ab 
lition of the jury system. It will pass, of its own 


simply because our economic life demands that ‘+ be s« 


transition will be gradual. What will take its place is difficult 
to say What other parts of our judicial svstem will need 
to be strengthened or altered is likewise impossible to deter 


> 


mine. We are approaching the Roman ideal 
institutions will be as their i 

as it may seem, we are 
men. The restraint of 
juries, as a 
call it tyranny, if y 
wise, and I 


Whether our 
not important strange 
untry of laws and not of 
and the verdic f 
passing. You may 
ind will be a tyranny of 


wert 
no longer a 
judicial decisions 
judges, is rapidly 
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Booklet on Permanent Court of International 


Justice 
Editor, AMERICAN Bar ASSOCIATION JOURNAL: 
Members of the American Bar Association who are par 
ticularly interested in international relations may be interested 
to know that a mplete and up ft late edition of a booklet 











on the Permanent Court of International Justice is now avai 


able, without charge, upon application to The America 
Foundation, 565 Fifth Ave. New York City. You mig 
care to call attention to this in one of your announcement 


or publications. 

The booklet gives a record of negotiations lookin 
toward the adherence of the United States to the Court u; 
to and through the events of last month The new protoc 
(embodying Mr. Root’s proposal) which is to be offered t 
our Senate and which, if adopted by the United States and 
the signatory states, will achieve the adherence of th 
United States to the Court, is given on page 56 of the booklet. 

The booklet also gives a complete record of the Court's 
work, including a summary of the 13 judgments and 16 ad 
visory opinions given to date. This summary is based on the 
publications and official documents issued by the Court itself 
We shall be happy to send any members of the American 
Bar Association (which was one of the first national or 
ganizations to endorse the Court) a copy of the booklet upon 
request. 

April 25. 


the 


EstHeR Everetr Lape, 
Member-in-charge. 


STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ETC., REQUIRED BY 
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of American Bar Association Journal! published 
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monthly at 
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Before me, a notary public, in and the State and 
county aforesaid, personally appeared Joseph R. Taylor, 
who, having been duly sworn according to law, deposes and 
says that he is the Business Manager of the American Bar 
Association Journal, and that the following is, to the best 
of his knowledge and belief, a true statement of the owner- 
ship, management (and if a daily paper, the circulation), 
etc., of the aforesaid publication for the date shown in the 
above caption, required by the Act of August 24, 1912, em- 
bodied in section 411, Postal Laws and printed 
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Publisher, American Bar Association, William P. Mac- 
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And others are buying 
these units im increas 
numbers for their legal 


illustrated style is the most 
satisfactory im capacity for 
the average law office al- 
though we make them in 


sixty, ninety and one hun- 
dred twenty drawer capaci- 
thes. 


This style is divided into 
4 general sections of 8 draw- 
ers each (drawer size inside 
834"x14%") and 2 iIiarge 
drawers for miscellaneous 
stock, all fitted with polished 
label pulls. It is also an at- 
tractive piece of furniture 
and comes handsomely fin- 
ished in either oak, mahog- 
any, walnut or olive green. 
AND MORE THAN THAT! 

Because we make cabinets 
mly we are able to offer this 
style for $37.50. (We imvite 
¢ with your stationer’s) Furthermore, 

id on five days’ approval. 
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will ship one to your station 

f you don't find it perfectly satisfactory in every way send it 
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will endure. The fact that it gives 
the principles, rules, and reason as 





developed by the ruling cases 
the basic law—assures longevity. 

Principles of law do not change 
—only their application to new 
facts—so Ruling Case Law en- 
dures. 

The new proven effective 
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this set always up to date, and as- 
sures, at a small cost, a long useful 
life as long as you practice law. 
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Colorado 





Opening of Court in New Tenth Circuit 

“Know ye that on the day of 
April, at the hour of eleven o'clock A 
M. on said day, there i at Den 
ver, in the State of ( new 
judicial body known as the Tenth Cir- 
cuit of the United States Circuit Court 
of Appeals. A large number of l 
lawyers attended the opening 
nies and Hon. Robert E. Lewis 


nrst 


convene 


lorado, a 


ceremo 


presid 








in® judge, occupied the bench with Hon. 
John H. Cotteral, ass i [wo 
other members of the « expect- 
ed to be appointed within near fu 
ture. 

The event was historic and of partic 
ular significance to Denver and Colo 
rado, as the est: mie of this new 
circuit with he adquarters in Denver is a 
distinct tribute to the rapid growth and 
development of this Rocky 





region. The new Tenth Circuit is 
first circuit to be added to the Circuit 


Court of Appeals since the court was 


established in 1891, and is the first ad 
dition to the nine traditional federal cir- 
cuits since 1866. 

At the opening eremonies Judge 


Lewis sketched the history of the 
and explained the necessity for the new 
circuit, introducing Judge Cotteral to 
the local bar, and aring in Mr. Al 


Swe 


bert Trego as clerk of the court. Other 
federal judges in attend ance, were 
United States District Judges Syme 





Phillips, McDermott and Kenne 
It so happened that on the same eve 


banquet of the Denver 
was held - the B 


zation of the 


the annual 
Association 


Hotel a 


ning 
Bar 
Palace 


rown 


nd the organiz 


new court was then fittingly (ves, and 
soberly) celebrated It might be men 
tioned in this connection that the 1al 


banquet is not regularly 
Fools’ Day and the fact that it did s 








occur this year had no significance 
whatever 

At the banquet, addresses were made 
by Chief Justice Greeley W. W for 
of the Colorado Supreme Court, and by 
each of the six fe | dye : 1 
ance No less tha sé é di 
guished judges graced th ead table and 
it was indeed an impressive arr f 
judicial talent ( € re this 
fact, Federal McD t ’ 
sas, in the cours¢ f ver lever 
speec h, told the following story by way 


of illustrating his point He d been 





standing on tl t , shop 
Wise of the E \itineg 
for a train the é ‘ é 

when the Pullma r not P 
bishop’s reversed llar idressed the 


bishop 
am not 
“Ah begs 
porter 
the 


with “Good evenin’ Jedg« I 
a judge 1 bis! 


yo’ pahd 





bishop 


porter. “I an ) gens Y 
answered, “I t " sho Vell 
sah,” said the porter Ah knew 


was a face-cal 


head table, as Judge McDermott point 
ed out, was full of face cards. 

On April thirteenth, the monthly 
luncheon meeting of the Denver Bar 
Association was held, the speaker being 
es Lindsey, Esq., special counsel 
for the Denver Water Board. Mr. Lind- 
sey, in a most interesting address, told 
of the history of the Denver water sys- 
tem and of its present and future prob- 
lems, both practical and legal. We re- 
gret that we cannot report this address, 
as well as the addresses of the federal 
and supreme court judges at the annual 
banquet in detail 


+ 


There is but one disappointing item to 
report on behalf of the Denver Bar As- 
sociation. As this is being written, word 
omes that the governor has etoed 


the bill, passed at the present session of 
the Colorado Legislature, increasing the 
pay of the members of the state supreme 
court from $5,000 to $9,000 per annum, 
and there is no likelihood, i th 
the bill can be passed again over the 
governor’s veto. The fate of the bill in 
creasing the pay of the district judges 
proportionately is also likely 
dismal, and Colorado will apparently 
have to wait new governor and an- 
other legislature to obtain justice for 
its judiciary. Bench and bar, out 
are both patient and per sistent. 
JOSEPH ( DA 
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Kentucky Bar’s Annual Meeting 


[The 28th annual mee 
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ting the Nen 























Franktort Sentucky, April 4th and 
ith, 1929 
The Frankfort Bar Association invited 
the Kentucky State Bar Association to 
hold all of its annual meetings at ank 
at the same time ea yeal 
rmed Judicial C« cil ets ‘ 
Vas reterre x 
mmittee 
The address welcom vas d red 
y M Leslie W. Morris Fr rt 
ind the president’ address by Pres t 
Harry B. Mackoy, of Covington, Ky 
The Rep rt the Committee int 
to promot he passage of the Bar Orga 
ization Bill was esented by Mr. J 
M cquot, o! P: ah, Ken Va 
discussed by Mr I F rz € I 
id thers Che ( tt va 
The ll Vas ippr a 
ciation authorized the Con ttec 
to incur any proper expense in its wv 
The report of the Law Ref ( 
mittee, presented Mr. Stanley Ree 
Chairman, of Maysville, Ky., submitt 
number of import re lat 
t! Associa n 1 roved t I \ 
Ils f € ire | YV e | erence ( 
on Un T Li I ‘ 
] Code the ines | 
1 the Stock Transf A 
‘ ed t | 
ding { N 
| nor < } 


Association was held 






ourts, and again approved a bill 
ate the office of Revisor of the Sta 
in Kentucky, with powers somewhat si 
lar to those given t 1 Re n 
the Wisconsin Statute 

Mr. W. L. Porter, Glasgow, Kentuch 
spoke on “Sixty Years at the Kent 
Bar.” Mr. John B. Rodes, Bowl 
Green, Kentucky, spoke on “I Leg 
Story of Mammoth Cave.” The addre 
at the annual dinner was delivered 








Mr. Paul C. Mart ( Oh 
The Committee on Leg al 
Admission to the Bar I r. Cal 
well, Chairman, Ashlan d, Ke ntucky, pré 
sented an exhaustive an teresting 1 
port and recommend t ( rt 
Appeals amend its rules 1 \ 
to the Bar so as to require a minimum 


attendance at a Law School 











two years’ 
a condition to such admissior The su 
ject of Legal Ed was ils d 
ussed by Mr. Robe I. ] ns, Dea 
of the Law Department of Yale Univer 
sity 

Mr. E. J ( " t 
Ohio State B As t nitte 
on Corporation Law YI spok 
on “Experiences R I Co 
poration Laws.” H 1V ited the 11! 
eralization of tl tatut 
somewhat after tl anne f the 
ecently adopted in Of 

The Lake Large \ was 1ss¢ 
in an address delivered by Mr Va 
dyke Norman f Lou 

The Committee i & I 
bility Insuran lat B ] 
Jouett, Winchest Kent Cha 
man, in its report ed tl 
the Legislature adopt an Act requirir 
a uniform policy 1 It 1 lial 


ty insurance ma 














Judge Hugh Ri l t K 

oke on “Some Great Lawyer f Ke 
tue ky.” 

During the meeting, Judg« 
of Louisville, was ent 
an imvitation t 
who were not n rs of t 
can Bar Associat l 
membership, and irged all the 
present to attend t next annual meet 
ing of the Amer n Bar Ass ition t 
be held at Mer S O 
tober, 1929. 

In this conne it 
tion from t Me Bar s pre 
sented \ 1u t s f 
membership in the A rican Bar Ass 

ytion were pro 

The officers elect rt ear 192 
30 were as follow Pr t Jame 
Garne tt Le 1 > | P be] 
first district, J Gat I 
second, J. B I ( 











leen Mu I g I 
Ware, ( Le 
Ashland 

Executive C« R 
Wal Muir, | ert ( > 
Trin , Lesl M t 
Mackoy Secre on 
T ] I" r 

uisville; Tre rbis 
Lexington 
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Just Published 





RECEIVERSHIPS 


AND 
WoRG ANZA TIONS 
FORMS 


my 
“ACHAN 8 ComPANT 





One Volume 


Price $12.00 


Corporate Foreclosures 


Receiverships and Reorganizations 
With Complete Forms 
By JOHN E. TRACY 


of the Firm of Chapman and Cutler and a Member of the Chicago, New York and Michigan Bars 


The field of corporate foreclosures, receiverships and reorganiza- 
tions is probably the least generally explored branch of the law of 
corporations. It has been considered a field only for experts, and those 
who have such expert knowledge have not heretofore had the time or 
the urge to put their knowledge in form for use by the ordinary prac- 
titioner. Experts have penetrated its jungles, and like other explor- 
ers they have toiled and suffered, but the knowledge they gained from 
their efforts and their mistakes never got beyond their own files. 

Mr. Tracy has made available in his book the accumulated har- 
vest of years of research and inquiry, because, as he says in his Preface, 
“having found it valuable in my own practice, I feel it my duty to 
offer it to the other members of my profession.” 

A descriptive circular, with table of contents, will be sent on request. 

Why not put this expert to work in your office by sending in your 
order for a copy today. 


CALLAGHAN & COMPANY 


401 East Ohio Street 


Established 1864 


Chicago, Illinois 
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Louisiana Bar to Incorporate 
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it the State House in the capital city 
f Augusta on January 9. At the fore- 
noon session the routine business of re- 
orts of officers and appointment of 
necessary committees was attended to. 
At the afternoon session, which was held 
the Senate Chamber, reports of com- 
ittees were received and accepted, re- 
vorts of Secretary and Treasurer re 
ved, new members elected, and offi- 
ers for the ensuing term chosen 
The feature of the afternoon session 
was the extremely interesting and timely 
delivered by Hon. George R 
Nutter of Boston, the retiring President 
the Massachusetts Bar Association 
his address dealt with some of the more 
irgent problems facing the profession 
h special stress upon the subjects of 
requirements for admission to the bar, 
professional ethics and judicial proced- 
ire 
The final event was the usual banquet 
t the Augusta House in the eve- 


id 
1daress 


About eighty-five members were 
ted at the tables. The postprandial 
es were presided over by the re- 


; 


ng President, Erastus ( Ryder, of 
Bangor, introduced as speakers, 
| Excellency Governor Wm. Tudor 
Gardiner, Judge Martin L. Durgin, of 
Portland, Hon. Geo. R. Nutter of Bos- 
yn, Mass., and Associate Justice Luere 
Deasy of our Supreme Judicial Court 
The entire occasion was a success and 
was thoroughly enjoyed by all the mem- 
ers present The reports submitted 
howed the Association to be in a 

iithy, prosperous condition. 
RaLpu LeicHTon, Secretary 


who 





North Dakota 





North Dakota Bar Votes to Restore 
Capital Punishment 


rhe annual meeting of the North 
Dakota State Bar Association was held 
at Minot, Sept. 5 and 6, 1928. Addresses 
were made by Hon. Frederick F. Fa- 
ville, of the Supreme Court of Iowa, 
on “The New Civilization and the Law- 
yer”; by Prof. Wesley A. Sturges, of 
the Yale Law School, on “Modern De 
velopments in the Practice of Law of 
Commercial Arbitration,” and Hon 
Ewing Cockrell, of Missouri, president 
of the United States Federation of Jus- 
tice, on “The Successes of Justice.” The 
president’s address, by President Au- 
brey Lawrence, of Fargo, was entitled 
“Accrued Responsibilities.” A commit- 
tee was appointed to work with a pub- 
lishing firm which proposes to prepare 
a North and South Dakota Digest 
On the program was the winning es- 
say on the constitution, in the contest 
for pupils in the grade schools, which 


was read by its author, Miss Helen 
Pravda, and was of high merit. The 
committee on Citizenship and Ameri- 


canization, which conducted this con- 
test, was very active during the year, 
and is again active along similar lines 
in 1929. The report of the Committee 
on Criminal Law contained a recom- 
mendation for the restoration of capital 
punishment in the state. A discussion 
of unusual interest followed, with much 
difference of opinion, and the associa- 
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Denver Bar Association Banquet, held on day on which The Tenth Circuit Court of Appeals was organized, April 1, 1929. On 
Those in the picture seated at the head table, beginning at 


account of width of picture, it was necessary to leave out right half. 

the near end, are: William C. Kinkead, representing the Wyoming Bar Association; Judge Hubert L. Shattuck, first Vice-Pres 
ident of the Denver Bar Association; C. J. Roberts, representing the New Mexico Bar Association; Judge Julian H. Moore, of 
the Supreme Court of Colorado; Judge George T. McDermott, now a member of the Tenth Circuit Court of Appeals; Judge 
Haslett T. Burke, of the Colorado Supreme Court; Judge Orie L. Phillips, now a member of the Tenth Circuit Court of Ap 
peals; William E. Hutton, former President of the Denver Bar Association; Judge Greeley W. Whitford, Chief Justice of the 
Colorado Supreme Court; Judge Robert E. Lewis, Presiding Judge of the Tenth Circuit Court of Appeals; State Senator 
Henry W. Toll, President of the Denver Bar Association ; Judge John H. Cotteral, who with Judge Lewis constituted the Bench 
of the Tenth Circuit Court of Appeals on the day of its # iaen Ee Judge Charles C. Butler, of the Supreme Court of Colo- 
rado, former President of the Denver Bar Association; Judge T. Blake Kennedy, Federal Judge for the District of Wyoming 
James A. Marsh, former President of the Denver Bar Association; Judge Wilbur M. Alter, of the Supreme Court of Colorado 
Judge J. Foster Symes, Federal Judge for the District of Colorado; Cass E. Herrington, Pr esident of the Colorado Bar Asso 


ciation; Judge John Campbell, of the Colorado Supreme Court; Judge John T. Adams, of the Colora pret 
Philip Hornbein, Second Vice-President of the Denver Bar Association. 











G. Medicine at a six o'clock dinner, Tue 


S. Wooledge, Minot; and Thomas 
day, April 9, at Lima, Ohio, according 


tion finally adopted the recommendati 
Johnson, Kildeer. 








The association also endorsed the recom 
mendation that the law forbidding di The 1929 meeting will be held at Va!l- to the Ohio Bulletin and Law Reporter 
rected verdicts be repealed. ley City, probably on Sept. 4 and 5. \ large attendance both professi 
The following officers were elected and the delightful and instructive spe« 
President, John H. Lewis, of Minot of the Honorable Gilbert Bettman, 
Vice-president, Horace Bagley, of ° torney General of the state of Ol! 
Towner; secretary-treasurer, R E Ohio speaker of the evening, made this jc 
Wenzel, of Bismarck. These officers, meeting a wonderful success 
together with the following members ap The meeting opened with the singing 
pointed by the president, constitute the i of America. After the informal din: 
executive committee: Aubrey Law Lawyers and Physicians Foregather President Walter S. Jackson of 1 
rence, pg Frederic T. Cuthbert, The Allen County (Ohio) Bar Asso- AHen County Bar Assoc ation welco! 
following its annual custom, en- our brothers of the medical profess 
t nd pee a a a l 


Devils Lake: George M. McKenna, Na- ciation, 
unty 


W. Lanier, Jamestown: G. tertained the Allen Cou Academy of of Allen county and | 


peleon; P 
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_ \s YOUR GREA Tey, 
<S” CONSERVE IT ““&%,, 


N OTHING is of greater assistance in the quick and effi- 
cient despatch of your work than a properly equipped 
private law library. 


With a library built on the plan of your local decisions and 
THE ANNOTATED REPORTS SYSTEM, you will 
seldom need to go outside your office to find the law on your 
proposition, for this system covers American jurisprudence 
from earliest times to date and also gives you all the British 
law you ordinarily need. 


Such a library can be built unit by unit, since each set is 
complete in itself yet complements the others. 








The complete SYSTEM consists of the following units: 








oF AMERICAN LAW REPORTS, LAWYERS RE- 
Pre: PORTS ANNOTATED, AMERICAN DECISIONS 
a | AND REPORTS, U. S$. SUPREME COURT RE- 
mater PORTS, L. ED., ENGLISH RULING CASES, BRIT- 
Colo | ISH RULING CASES, and RULING CASE LAW. 
rado 


Check the sets in which you are interested, and ask us for 
further details. 


' 
in, t 





The Lawyers Co-operative Publishing Co. 


7 225 Broad 
Rochester, N. Y. New York City 
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and happy life to our annual “breaking 
of bread” together. President 
then introduced Dr. Curtis, President of 
the Academy of Medicine, who thanked 
the Allen County Bar Association on 
behalf of the medical profession and 
briefly outlined to us the present day 
need of close contact between the two 
professions, and 
dress with introductions 
nent physicians, 
President Jackson then introduced the 
members of the Bench from Allen county 
and the surrounding counties who were 
present at the joint meeting. President 
Jackson in a few well chosen words in- 
troduced the Honorab! ilbert Bett- 
man, Attorney ] he state of 
Ohio, as the speaker of the evening 
Attorney General Bettman spoke on 
“Government Not Politics.” 


J acks« on 


closed h short ad 
promi- 


Gener 


George E. Mills was 
unanimously elected president of the 
Cincinnati Bar Associa quar- 
terly meeting last Tuesday, according 
to the Ohio Bulletin an “aw rter 
Judge Mills, who will |! I 

by the Bar of the state for his schol- 
arly opinions delivered while a member 
of the Court of Appeals for the first dis- 
trict, succeeds Carl M. Jacobs, Jr., as 
president, who was < to the chair 
following the l slonel 


Former Judge 


iled 
death last fall 
Edward Colston. 

Other officers elected by 
tion were: First vice-presid Murray 
M. Shoemaker; second vice-president, 
William A. Eggers; third vice-president, 
Oscar Stoehr; fourth vice-president, for 
mer Judge Joseph W. O’Hara; secre- 
tary, Nelson J. Cohen; l 


Associa- 


AMERICAN BAR 


ASSOCIATION 





Miscellaneous 





The following officers have been elect- 
ed by the New York County 
tion of the Criminal Bar, 
the New York Bar Association Bul 
(April) Samuel Feldman, 
LeRoy C 


Associa- 
ng to 
letin 
president; 


accordi 


ampbell, first vice-president; 
Thomas J. O’Sullivan, second vice-pres- 
ident; Jacob Lasker, third vice-presi- 
dent; Charles W. Gould, secretary; H 
rhornton Banks, financial secretary; 
Walter H. Carpenter, treasurer; Fr 
Aranow, Frederick L. Hackenburg and 
Hamburger, three 
years. George Gordon yward 
Spellman and Elmer F. Quinn 

over for directors for two years Jo- 
seph D. Edelson, Moses H. Gr 

and Thomas J. O’Sullivan hay 


more year to serve as directors 


ank 


directors for 


Battle, H 


Jacob 


. } j 
were iCid 





BUYERS OF 


Plants and Equipment 
roads and “Rail ad Equipment 
Iron and Steel in all of its forms 
Estimates, Appraisals or Advice cheerfully 
furnished without obligation 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), IIL 


idustrial 
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A New Book for Trial Attorneys 


JOURNAI 


At the recent othicers 
the Chattanooga Associat 
the following re lec Presi 
Con Milligan resident, Charl 
( offey > secret I 
fauver; Li 
saughy. 

C. H. Peni 
the Tuscaloosa 
a recent mee 
Reuben Wright ice- President 
and R. C. Price [ he new ex 
ommittec sist f the officers 
l l twood Rice’ 


President rf) 
ssociation ag 
Association 


ecutive 
Lee 


W ard 


named 
ind T. 
President 
Calloway 


Frank 


W. B. Whitl 
of the 
County 


)W 
recently 


( Mo.) 
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OLD LAW BOOKS 
WANTED 
Prompt Cash for 


ACTS anp LAWS 


i ail States 

















Send List or Catalog of Books 
you have for Disposal to 
Cc. Ss. HOOK 
WEYMOUTH APTS. ATLANTIC CITY, W. J. 














Unknown and Missing 
Heirs — Searched For 


An international organization serving 
Lawyers and working along ethical lines in 
the search for heirs and legatees in mat- 


ters intestate, testate or contested; also 


treasurer, Philip 
Hinkle. 
a ser 
owners of dormant bank accounts, trust 


. a . niivened hy o. P : 
TL: meeting was « iven¢ 1 by ries Discussing every phase of the 
of suggestions to the Bar on the part of Investigation, Preparation for balances that have terminated, etc. 
three judges, and suggestions the trial, and Trial of A Disputed We advance all expenses and handle 
Bench by three practicing yrneys : es , cases on contingent basis. 
Appellate Judge W: ade ‘ and Document case. XXXVI Chap- Lawyers and others cooperating with us 
ppene . —— - : ters, 340 Illustrations, 275 Pages in behalf of heirs found receive adequate 
Common tn ape . “has. 5. Bell j see of Legal Citations—1050 Pages. compensation. 
W. Hoffman spoke or $12.50 Postpaid. 


Booklet re our services and activities 
while Leo J. Brum 1 sent to Lawyers on request. Legal rep- 
Floyd C. WV illi BOYD PRINTING COMPANY resentatives listed for emergency service. 
matter with the Albany, N. Y. 


W. C. COX & COMPANY 
view D int Federal Reserve Bank Bidg.. CHICAGO 














APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, IIl. 
I hereby make application for membership in the Association and certify the following: 
(a. I have been a member in good standing of the Bar of the 


State (or States) -. since 


I am a member of the following Associations of the Bar.. 
(b) Iam White O Indian O Mongolian 0 Negro Oo 


2 eee 
MAILING ADDRESS 
CITY and STATE 
Endorsed by 


Check to the order of American Bar Association for $ is attached. 

If this application is made between July 1 and September 30, the check should be for $8.00; if between October 
: and December 31, for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and June 3 
‘or $2.00. 

The annual dues are $8.00 
the mont! I r tion, an 


activities of the / ciation 





(seeucerbesedetkessneuseencuel Address 


Association Journal beginning with 


A member receives the monthly American Bar 
tk This report is a record 


i the report of the annual mee Association 
and contains a list of the member 
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